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Legal Aid Finance 

In his report on the accounts of the Legal Aid Fund for 
1951-52, published on 10th June (H.M. Stationery Office, 
price 6d.), the COMPTROLLER AND AUDITOR-GENERAL states 
that arrears of contributions to the fund from persons receiving 
aid amounted at 31st March, 1952, to about £61,000. {£642,681 
was collected in contributions, mostly by instalments, but a 
substantial and increasing number of assisted persons fell 
into arrears with their payments, and early in 1952 about 
200 were being sued for arrears of contributions. 


The Worshipful Company of Solicitors 

THE ninth annual general meeting of Liverymen and 
Freemen of The Worshipful Company of Solicitors of the City 
of London, on 30th June, 1953, will receive the Report of the 
Court of Assistants for the year 1952-53, a copy of which we 
have been privileged to receive. It states that there has 
again been a slight increase of membership during the year, 
the number now being 410, consisting of 301 Liverymen and 
109 Freemen. The Court notes with great satisfaction the 
making of the Solicitors’ Remuneration Order, 1953, and 
the Solicitors’ Remuneration (Registered Land) Order, 1953. 
These orders effected virtually all the changes in the field of 
non-contentious business for which the profession had been 
pressing for so long. It has not been found possible, however, 
to make similar progress in the field of contentious business. 
The Law Society is to continue its efforts in that sphere, in 
which it will again have the full support of the Court. At 
the invitation of The Law Society the Court nominated 
Past Master FrRANcIS, Past Master OUTEN and Mr. Assistant 
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SMITH to serve upon the Committee of The Law Society 
which prepared the evidence tendered by The Law Society to 
the Departmental Committee on no par value shares set up by 
the Board of Trade under the chairmanship of Mr. MONTAGUE 
L. GepGE, Q.C. The Company was invited by The Lord 
Mayor to assist in the revival of the ancient custom whereby 
the Livery Companies were closely associated with the City’s 
Auxiliary Forces, and it is hoped that in due course it may be 
possible for the Company to adopt one of the smaller units. 


Gratuitous Advice 


OnE of those little annoyances to which members of all 
professions are subject, but about which they complain too 
little, is the frequent approach to them for free advice. 
“Solicitor,” of Middlesbrough, in a letter to Illustrated 
of 30th May, wrote: I’m so tired of it that now, whenever 
I’m cornered by a hopeful hostess, I just hand out a card 
with my business address and phone number on it.’’ He wrote 
that professional friends of his—doctors and architects—told 
him that people they met socially were always trying to cash 
in. ‘‘ Solicitor’s’’ remedy for this plague is about as good as 
any that can be devised. It is the shortest way of explaining 
to the client that the professional who is thus approached is 
not merely unwilling but also unable without compromising 
himself professionally to give a snap opinion on facts which 
he has not been given an opportunity to test and investigate. 
A further consideration may well dictate giving one’s 
professional address to the seeker of something for nothing. 
This is that the giving of advice, even if gratuitous, may 
render the giver liable in damages if it is given negligently. 


‘THE TOWN AND COUNTRY PLANNING ACT, 1953 


Tue Town and Country Planning Bill, which was discussed 
in an article at 96 SoL. J., pp. 771, 793, 809 and 839, became 
the Town and Country Planning Act, 1953, when it received 
the Royal Assent on 20th May, 1953. 

In the course of the Bill’s passage through Parliament 
a number of amendments and additions were made, but 
these were substantially of a drafting character designed 
to stop up loopholes or remove rough edges, and there is no 
radical change to record. However, some interesting points 
were raised in the Parliamentary debates, and the object 
of this article is to mention some of these so far as they throw 
light on the Government’s interpretation of their own legis- 
lation or on their future intentions. A few other matters 
will also come up for discussion. 

The two main objects of the Act are the abolition of develop- 
ment charge and the suspension of payments out of the 
£300m. fund pending the further Bill to be introduced in the 
next session. Any discussion of problems on the Act falls 
naturally under one or other of these two heads. 


ABOLITION OF DEVELOPMENT CHARGE 


The abolition of development charge effected by s. 1 of 
the Act is fairly straightforward, but as the abolition is in 
no way retrospective beyond the 18th November, 1952, it is 
necessary to draw a line between development liable to charge 
and development not so liable. It is in the drawing of this 
line that the only difficulty under this head arises, and it 
is a matter that will be of interest to purchasers and mortgagees 
as well as owners of land at this date. 

Development charge is abolished in respect of ‘‘ operations 
begun,”’ and also, of course, of uses instituted after 
18th November, 1952. But when is an operation ‘“ begun ”’ 


for the purposes of the Act? Taking the most common 
operation, the erection of a building: is a building begun 
when demolition contractors begin to demolish an existing 
building which it is to replace, or when fencing is erected 
around its site, or when bricks are delivered and stacked on 
the site or trees and shrubs are cleared, or when the builder 
starts to dig the foundations ? 

In the course of the debate at the Committee Stage in the 
House of Commons it was suggested, on the authority of 
the decision of the Court of Appeal in Marks & Spencer, Ltd. 
v. London County Council {1952} Ch. 549, subsequently 
confirmed by the House of Lords, 97 Sot. J. 315, that develop- 
ment charge might be payable on a new building begun 
since 18th November, 1952, on the site of an old one which 
had to be demolished for the purpose before that date. In 
that case, the court decided that works for the demolition of 
an existing building on the site of a proposed new building 
were works for the erection of a building within s. 78 (1) 
of the Town and Country Planning Act, 1947. 

The Minister pointed out in reply that the material question 
when considering liability to development charge was not 
whether works for the demolition of a building were works 
for the erection or alteration of a building within s. 78, but 
whether they constituted a building, engineering, mining or 
other operation within s. 12 of that Act. Soon after the 1947 
Act came into force, the then Minister of Town and Country 
Planning had taken the view that they did not and his 
department had advised local authorities accordingly. The 
present Minister thought, therefore, that the fears were 
unfounded. 

The matter is by no means free from doubt, particularly as 
the circular (No. 67) containing the advice to local authorities 
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states: ‘‘In this connection the Minister is advised that the 
demolition of a building does not of itself involve develop- 
ment, although, of course, it may form part of a building 
operation. .. .’’ However, it appears from the debate that 
the Government take the view that preliminary demolition 
before 18th November, 1952, would nat attract charge to a 
new building the actual erection of which was begun 
afterwards. 

On similar lines, it might be argued that other preliminary 
work such as clearing trees and shrubs and delivery of materials 
to the site was not development within s. 12 and so would 
not attract charge to the actual building. 

The erection of fences round a building plot is certainly 
an operation within s. 12, but it may well be a separate 
operation (exempt from charge before the new Act under 
the Development Charge Exemptions Regulations, 1950) 
from that relating to the erection of a house on the plot 
fenced out and in such case would not be a beginning of the 
erection of the house. 

What can be said with certainty, and probably this is 
where the Government, and following them the Central Land 
Board, would draw the line, is that building starts when the 
digging of the foundations is put in hand, 

But a house or building may still be liable to charge even 
if it is itself begun after 18th November, 1952. This is 
because subs. (2) of s. 1 of the new Act provides that all 
operations or uses covered by a determination of development 
charge or included in an application to the Board for such a 
determination shall be deemed to have begun when the first 
operation or use was begun. Thus, if a builder applied 
for a determination of charge for six houses which he proposed 
to build and had only built one before 18th November, 1952, 
the remaining five would still be liable to charge. As the 
Bill was originally introduced this would have resulted even 
had the Board refused, in accordance with their powers 
under s. 70 of the 1947 Act, to determine the charge for the 
whole development applied for because in their view it would 
not be finished within a reasonable time. A proviso, however, 
was added and appears in the Act so that any part of the 
development included in the application for which the Board 
refuse to determine a charge under s. 70 will not at any time 
afterwards be liable to charge. 

Conversely, there is a case where a building was put up 
before 18th November, 1952, with liability to charge, but 
which is now likely to be made exempt. This is the case of 
cottages for agricultural or forestry workers. These cottages 
were liable to charge under the 1947 Act, but, under 
administrative arrangements made by the Minister, payment 
could be deferred until the cottage ceased to be occupied 
by an agricultural or forestry worker. An amendment was 
moved in Committee in the House of Commons to exempt 
any such cottage altogether from the charge if it was still 
occupied on 18th November, 1952, by an agricultural or 
forestry worker. While the amendment was not accepted, 
the Minister stated that he had no hesitation in accepting the 
principle underlying it; presumably a clause will appear 
in the next Bill to deal with the matter. It will be desirable 
to preserve some evidence of such continued occupation for 
production if necessary in due course to a purchaser or other 
interested person. 

Another class of case where a building put up or use 
instituted before the 18th November, 1952, may in effect 
secure an exemption from charge, in this case a partial 
exemption, is provided by subss. (3) and (4) of s. 1 of the new 
Act. These relate respectively to cases where the Central 
Land Board, in accordance with their power under s. 72 (2) 
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of the 1947 Act, determined the development charge for a 
change of use for a specified period only, whether or not the 
relevant planning permission was temporary or permanent, 
and to cases where an operation was carried out with only a 
temporary permission, whether an interim development 
permission, planning permission, or determination under the 
Building Restrictions (War-Time Contraventions) Act, 1946. 
In these cases no development charge is payable if the use 
is continued after the period for which the charge was originally 
determined has expired or on any renewal of the temporary 
permission, notwithstanding that the original use or operation 
may have been instituted or begun before 18th November, 
1952. 

Another case where operations begun before 18th November, 
1952, may receive special treatment is that of certain mineral 
development. The Minister has promised to give special 
consideration to cases where only very preliminary work, 
such as the stripping of overburden, was carried out before 
18th November, 1952, for the extraction of minerals. It 
appears that the Government may put a clause in the next 
Bill so as to abolish charge on such mineral development 
although it was begun in a preliminary way before that 
date. Any such exemption, however, would, it 
apply only to cases where the charge was payable by way of 
royalties and not in cash, and would not apply to near-ripe 
minerals, the near-ripe scheme being preserved, for the time 
being, by s. 3 (5) of the new Act. No doubt the later Bill 
will contain special provisions in connection with mineral 
development generally. 

DEPRECIATION PAYMENTS 


seems, 


The new Act contains elaborate provisions (see the article 
referred to in the first paragraph, and 97 SoL. J. 367) 
designed to secure that, so far as possible, claims on the 
£300m. fund shall not be assigned in such a way as to 
separate them from the beneficial interest in land to which 
they relate. 

Curiously enough, the Act contains nothing to stop an 
owner from selling the land and retaining the claim. For 
an owner to adopt this course is, however, hardly advisable. 
It is unfair to the purchaser, may depreciate the price which 
the owner can obtain for the land and is likely to be of little, 
if any, advantage to him. The Government’s White Paper 


‘does not specifically consider this situation, but, as the 


adoption of such a course is directly contrary to the Govern- 
ment’s desire to keep the claim and the land together, any 
owner who does this can hardly expect sympathetic treatment 
in the later Bill. It may well be, therefore, that no payment 
would be made to an owner who sold his land and retained 
the claim even if the land in the hands of his successor suffered 
planning restrictions or was acquired by some body under 
statutory powers. 

An exception would, of course, be where an owner sells 
at existing use value to some body acquiring under statutory 
powers, for in this case he can look forward to the eventual 
payment of his claim when the Government's proposals 
are fully implemented. He should, therefore, retain his 
claim. 

What are the prospects of obtaining the approval of the 
Central Land Board to the assignment of a claim apart 
from the land? As mentioned at 97 Sot. J. 407, the Board 
have issued a leaflet on assignments summarising the effect 
of the 1953 Act in some common cases and giving the 
procedure to be followed in the case of assignments requiring 
the Board’s approval. This indicates that the Board will 
say in advance whether or not they will approve any particular 
assignment. It says that the Board cannot, except in very 
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special circumstances, approve an assignment which separates 
a claim from the relevant interest in land, but that the Board 
will consider on their merits cases where the claim has already, 
before the proposed assignment, been separated from the 
interest in land, e.g., through the purchase of the land by a 
public authority. It does not, however, give any further 
general guidance in answer to this question. 

The answer to the question is of particular importance to 
those whose claims have already crystallised in some way, 
e.g., because they have already sold their land at existing 
use value, retaining the claim, or planning permission for 
the development of their land has already been refused. 
They may be in urgent need of money to buy other land 
or for other purposes, and want to raise money on their 
claims either by sale or charge without waiting till 1954. 
Where the claim has not so crystallised it is of little, if any, 
value without the land, and assignments which will separate 
them will probably be few and far between. 

The Minister stated in Parliament that he thought he 
could give an assurance that, where a claim was already 
detached from the interest to which it related because that 
interest had been compulsorily purchased, then approval 
would be given because the separation had already happened. 

The same principle should, in the writer’s view, be applicable 
whether the compulsory purchase is before or after 
18th November, 1952, and also to cases where the interest 
has been purchased by agreement before or after this date 
at existing use value by a statutory authority and to cases 
where the interest was sold before 18th November, 1952 
(but not after), at existing use value privately, the vendor 
retaining the claim. In all these cases, the claims and the 
land were or are separated by the owner’s obeying the policy 
of the Government of the day. Even where the land was sold 
before 18th November, 1952, at more than existing use value, 
but at less than the full unrestricted value, the vendor 
retaining the claim, in which case the vendor can expect to 
receive payment for part of his claim, an assignment ought 
to be approved. 

Then, again, the Minister said: “. . . where a binding 
contract has been made in the assignment of the claim before 
18th November, the Board will have regard to the circum- 
stances. I am sure that we will always accept the readjust- 
ment of the assignment separately, but what we are trying to 
prevent is these two things getting further apart... .”’ 

From this it seems likely that wherever claim and land 
were separated before 18th November, 1952, approval of an 
assignment of a claim will be forthcoming. 

The most difficult case is probably that of the owner 
whose claim has crystallised because planning permission has 
been refused for development on his land and who wants 
to raise money to recoup his loss. Here the claim and the 
land are still together and the situation is complicated by the 
fact that compensation for the restriction may not exhaust 
the whole of his claim. It seems somewhat unlikely that 
approval of a separate assignment of the claim will be 
forthcoming. 

Turning now to quite a different matter, there is the case 
of a client contemplating buying for development a piece of 
land from which the claim has already been separated or 
in the case of which there never has been a claim. He has 
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taken the precaution of obtaining, or verifying that there is 
outstanding, a planning permission for the proposed develop- 
ment. What risks attach to his buying the land without the 
claim at a price including development value? The risks 
are twofold: first, that a statutory authority may come 
along and acquire the land compulsorily, and, secondly, 
that the local planning authority may revoke the permission 
before the development starts. In either case, under the 
proposals in the White Paper, the purchaser would lose 
whatever he had paid by way of development value. 

The case of revocation was specifically raised in the Parlia- 
mentary debates, and in reply the Minister stated: ‘‘ There 
is only a problem when there is no claim, and I will consider 
this aspect with a view to the final arrangement. Revocation, 
however, is not the same as compulsory purchase and raises 
somewhat different problems, for it is the result of a change 
of mind on the part of a planning authority. Therefore, 
one ought to have sympathy for an owner who may be 
injured as a result of that change of mind.” 

It seems likely, therefore, that the financial risk of revocation 
where there is no claim will be alleviated. That of com- 
pulsory purchase remains. It is rather difficult to understand 
why an unfortunate purchaser who has taken the precaution 
of obtaining planning permission for, say, building houses, 
should not equally be entitled to sympathy whether his 
permission is revoked or whether, owing to some change of 
plan, the local education authority, for example, decide that 
they want his land for a school site and come along with a 
compulsory purchase order. 

To turn to another subject in this rather miscellaneous 
collection of comments, there are very many owners who 
between Ist July, 1948, and 18th November, 1952, sold 
land at a price somewhere between its existing use value and 
its unrestricted value, and assigned the relevant claim to the 
purchaser. In the days when claims were thought to be 
worth very little this was quite a reasonable course to adopt. 
If the vendor had retained the claim he would, under the 
White Paper proposals, receive from the Government when 
the full legislation is on the statute book the difference 
between the price at which he sold and the unrestricted 
value ; where he has assigned the claim there is nothing to 
suggest that he will receive anything. Is this distinction 
justified ? In both cases the vendors have disregarded the 
desire of the Government at that time that the land should 
be sold at existing use value. It is true that the policy then 
was that the vendor should retain the claim, but, as things 
have turned out, it is the vendor who assigned the claim 
who has assisted the new proposals by keeping land and claim 
together. 

Finally, a reader has inquired whether a client who sold 
property at existing use value before 18th November, 1952, 
retaining the claim, will receive payment on the claim if 
the new owner does not in fact develop. In his case the 
property was already developed as shop premises and the 
development value of the client’s claim arose from the 
possibilities of re-development. It seems quite clear from 
para. 49 of the White Paper that in such a case the claim 
will be paid as soon as possible after the further legislation 
becomes operative, whether or not development or redevelop- 
ment in fact takes place or is prevented by planning restrictions 
from taking place. R.N.D.H. 





Mr. John Yates, retired solicitor, won the Antient Scorton 
Arrow, the most coveted archery prize in the world, and 
established a record by winning the arrow for the third time, 
in a competition at Ben Rhydding Sports Club, Ilkley, on 
6th June. 


Mr. George Thomas Willes, senior partner of Messrs. Willes 
and Gladstone, of London, W.C.1, attained his 95th birthday 
on the 6th June. Admitted in 1881, he still takes out a practising 
certificate and attends the office from the country two or three 
days a week. 
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THE LAW SOCIETY’S CONDITIONS OF SALE, 1953—III 


THE changes in the new edition of the Conditions most likely 
to be of importance in practice have already been dealt with 
(ante, pp. 395 and 409). There is also an interesting alteration 
in wording which affects the powers of a vendor following 
delay in completion. Although the procedure will not often 
be used, the new form removes a certain amount of doubt 
which has existed in the past, and improves the position of 
a vendor. 

It is now provided by General Condition 36 (1) that if the 
purchaser “‘ fails to perform his part of the contract (¢ncluding 
any delay in completion, whether or not time is of the essence 
of the contract), the vendor may give to the purchaser or his 
solicitors at least twenty-one days’ notice in writing referring 
to this Condition, specifying the default and requiring the 
purchaser to make good the same before the expiration of the 
notice.’ If the purchaser does not comply, the deposit is 
forfeited and the vendor may resell by auction or private 
contract in such manner as he thinks proper. It is important 
to notice that any delay in completion, whether or not time 
is of the essence, enables the vendor to serve the notice in 
question. Consequently, if the vendor wishes he can take 
this action immediately following the day fixed for completion. 
Whether or not time was made of the essence of the contract 
does not matter, and the doubts which arose from the decision 
in Smith v. Hamilton (1951) Ch. 174 (as to whether he must 
first wait a reasonable period if time was not of the essence), 
are avoided. The second important point to note is that the 
notice must refer to the Condition, specify the default and 
require the purchaser to make it good before the expiration 
of the notice. In other words, the notice is a particular one 
for the purposes of the Condition and not the ordinary notice 
to complete. 

From the point of view of the vendor this is very satis- 
factory, and as the notice must allow at least.-twenty-one days 
it would appear reasonably fair to the purchaser. The Council 
of The Law Socicty have pointed out, however, in their 
explanatory note the important point that in some special 
cases, for instance where there may be difficulty in raising 
the purchase money quickly, a purchaser’s solicitor may have 
to consider carefully whether the period of the notice should 
not be extended. The danger is, of course, that very speedy 
action by a vendor might cause severe loss to a purchaser 
who could not raise the purchase money sufficiently quickly. 

There is a slight further change from the former condition 
on this subject in that, on a resale or attempted resale within 
one year from the date fixed for completion, the defaulting 
purchaser must pay to the vendor all expenses and disburse- 
ments in or about the resale or attempted resale together with 
compensation for any other loss or damage suffered by the vendor 
in consequence of the default including any loss of rents or 
profits. A material new provision (General Condition 36 (6)) 
is that, in favour of a purchaser for value acting in good 
faith, any resale by the vendor appearing to be in good faith 
under the provisions of the condition shall be valid and 
effective, notwithstanding that the vendor may not be 
entitled to resell in this way or that the prior contract may 
have been registered. 

MInNok AMENDMENTS 
Inspection of leases, etc. 

Earlier editions have contained provision as to the place at 
which various documents might be inspected prior to sale. 
For instance, General Condition 14 (2) of the 1934 edition 
stated that where property was leasehold the lease or under- 
lease or an abstract or copy might be inspected at the office 


of the vendor's solicitors for a period of seven days preceding 
the sale. It is somewhat difficult to see the value of such a 
provision, as the action envisaged was prior to the making 
of the contract. For this reason, apparently, such wording 
has been removed from the new General Conditions, but there 
is a very useful reminder in a footnote to the form of 
Particulars and Special Conditions reminding a_ vendor's 
solicitor of the necessity that the relevant documents or 
copies or abstracts should be available for inspection before 
contract and, in the case of a sale by auction, in the saleroom. 
On the assumption that inspection will be allowed in this way 
the General Conditions contain provisions, in substantially 
the same form as before, that a purchaser will, for instance, 
be deemed to have notice of the contents of the lease sold, 
or of an instrument creating a rent-charge on the land sold, 
or of a lease to which the land is subject (General Conditions 
14 (2), 12 (3) and 23 (1)). 


Reserved pric es 

It will be remembered that some time ago the Council of 
The Law Society drew attention to the fact that the former 
edition of the Conditions did not adequately meet the require 
ments of the Sale of Land by Auction Act, 1867, s. 5, that 
particulars or conditions of sale by auction must state whether 
the land is to be sold without reserve or subject to a reserved 
price, or whether a right to bid is reserved. As a result it was 
necessary to add a special condition on this point. This step 
is no longer necessary as General Condition 1 has been redrawn 
and now states that unless otherwise provided in the 
Particulars or Special Conditions the sale is subject to a 
reserved price. 


Making of contract 

Where two parts of a contract are prepared and exchanged 
by post, it is not certain whether the contract is made at the 
time when the later of the two parts to be forwarded is put 
in the post, or when it is received by the other party (Eccles 
v. Bryant (1948) Ch. 93; Emmet on Title, 13th ed., p. 19). 
In order to avoid this doubt a new provision (General 
Condition 4 (4)) has been inserted. The contract is deemed 
to have been made when both or all of the parts have been 
exchanged, and for this purpose a part despatched by post is 
deemed to have been exchanged wher it is actually delivered 
at the premises of the person or firm to whom it is addressed. 


Possession before completion 

If a purchaser is allowed to enter into possessian of a house 
the rateable value of which is within the limits prescribed by 
the Rent Restriction Acts there is a danger that a periodic 
sum payable by him may be regarded as rent, and that he 
may obtain a protected tenancy under which he could insist 
on retaining possession even if he makes default in the contract 
of sale (Francis Jackson Developments, Ltd. v. Stemp 1943 
2 All E.R. 601; Emmet on Title, 13th ed., p. 211). In the 
past it has been argued that a purchaser taking possession 
under a term of the contract to purchase would not be treated 
as a tenant and so there would be no danger to a vendor 
unless he made an arrangement outside the terms of the 
see the writer’s notes at 94 SoL. J. 593. 
Law Society's 
General 


contract itself: 
Any doubt is, however, now removed, where The 
Conditions are adopted, by an amendment to 
Condition 6 (1). This is the provision setting out the rules 
which will apply if the purchaser is authorised to take 
possession before actual completion. In addition to repeating 
the former rule that taking of possession is not an acceptance 
3 








430 [Vol. 97] THE 


of the vendor’s title, the new condition contains further 
provision to the effect that “‘ the purchaser shall occupy the 
property as a licensee of the vendor and not as a tenant.” 
The result is that there is no ground on which a purchaser 
can claim a protected tenancy (except where arrangements 
for taking possession are made on terms different from those 
contained in the contract, in which case, apparently, a tenancy 
might still arise). 

A similar danger to the vendor is that the purchaser might 
be able to claim protection under the Agricultural Holdings 
Act, 1948. This also is avoided by a provision that the 
purchaser shall not be entitled to occupy the land as agricul- 
tural land unless the Minister of Agriculture has approved the 
grant of a licence under the Agricultural Holdings Act, 1948, 
s. 2. If there were no such term, the grant of a licence to 
occupy land as agricultural land would take effect as a letting 
from year to year unless the Minister's prior approval had 
been obtained (1948 Act, s. 2; see further Emmet on Title, 
13th ed., p. 846). 

In stating the circumstances under which a purchaser is 
liable to pay interest on the purchase money, General 
Condition 7 now provides expressly that the Condition docs 
not apply to cases in which a purchaser is let into possession 
and so liable to pay interest under General Condition 6. 
Where the purchaser has been allowed into possession under 
this last-mentioned Condition, he is liable to pay interest 
following delay in completion, whether it is caused by vendor 
or purchaser. The decision in Re Priestley’s Contract [1947) 
Ch. 469 was to the effect that General Condition 7 did not 
apply to cases in which the purchaser was allowed into 
possession, but it is as well to have the point expressed in 
the Conditions. 


Sale to tenant 


General Condition 6 (2) contains a new provision to the 
effect that a contract for sale to a person holding a lease or 
tenancy shall not (in the absence of any contrary provision) 
determine the lease or tenancy. This is, apparently, the effect 
of the Law of Property Act, 1925, s. 185, but it is just as 
well to have an express provision. The Law Society, in their 
Explanatory Notes, have drawn attention to the fact that as 
a result such a purchaser remains liable to pay rent until 
actual completior. An adjustment should then be made on 
the basis of apportionment at the date fixed for completion. 
Thus, if delay in completion has occurred as a result of the 
purchaser’s default, he wili be liable for rent up to the date 
fixed for completion and for interest on the purchase money 
thereafter under General Condition 7 (1) unless the vendor 
exercises his right under General Condition 7 (3) to take rents 
and profits less outgoings in lieu of interest. 

Resctssion of contract 

General Condition 10 (1) reproduces in substance the 

provision which has long been customary enabling a vendor 


to rescind if the purchaser makes a requisition which the 
vendor is unable or unwilling to remove or comply with and 
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does not withdraw it on being required to do so. It should 
be noted, however, that under the present condition, this can 
be done only if the vendor is ‘‘ unable or, on the ground of 
unreasonable expense, unwilling ’’ to remove or comply with 
the requisition. The former edition enabled the vendor to 
rescind if he was unwilling to deal with the matter on the 
ground of “‘ difficulty, delay or unreasonable expense.” 


Covenants as to leaseholds 

General Condition 17 (5), repeating earlier similar terms, 
provides that a purchaser shall be deemed to purchase with 
full notice of the actual state and condition of the property, 
inter alia, as to repair, and that the purchaser must take the 
property as it stands. The decision in Butler v. Mountview 
Estates, Lid. [1951] 2 K.B. 563 drew attention to the fact 
that, if this condition was incorporated in the contract, it 
was not proper that the Law of Property Act, 1925, should 
imply into an assignment of leaseholds covenants for title 
such that the vendor would be liable for any prior breach 
of a repairing covenant in the lease. In order to avoid this 
difficulty General Condition 14 (7) has now been inserted, 
limiting the covenants implied in the assignment as a result 
of the Law of Property Act, 1925, ss. 76 and 77, and the 
Land Registration Act, 1925, s. 24, so that they shall not 
extend to any breach of covenant in the lease to which the 
purchaser is precluded from objecting or any breach in 
respect of any matter of which the purchaser is deemed by 
Condition 17 (5) to have full notice. 


Land tax 


The compulsory redemption of land tax under the Finance 
Act, 1949, has made necessary a few small alterations to 
General Condition 19. In particular a new _ sub-para- 
graph 19 (4) has been inserted enabling a purchaser who 
becomes liable to redeem any land taxes to call on the vendor 
to supply him with all information in the vendor’s possession 
necessary to effect redemption. 


Local authority requirements 


It has long been the rule under The Law Society’s Conditions 
that, where the vendor had notice before the contract of any 
requirement of a local or public authority compliance with 
which would involve the expenditure of money, the vendor 
should keep the purchaser indemnified against all liability 
unless the property was expressly sold subject thereto. This 
rule has now been extended by General Condition 20 (1) to 
any ‘‘ requirement, proposal or request (whether or not subject 
to confirmation by any court or authority) made by or on 
behalf of any local or public authority.’” This amendment 
appears reasonable, but it may not always be easy to state 
what is a proposal or request which will bring the condition 
into operation. 

A few minor points on the Conditions remain to be con- 
sidered in a further article in which some comments will be 
made on the writer’s impressions of the general effect of the 





THE SOLIcITORS’ ARTICLED CLERKS’ SOCIETY announces the 
following programme for July. Wednesday, Ist July: Scottish 
Reeling at the Royal Masonic Hospital. All inquiries should be 
made to G. Pearce (Phone POPesgrove 2148 evenings). A party 
will be meeting at 6.30 p.m. outside Charing Cross Underground 
Station. Plimsolls are recommended. Thursday, 2nd July: 
Tennis. Meet at 5.45 p.m. outside Holborn Underground Station 
by the Kingsway Entrance. Further information from G. Pearce 
(POPesgrove 2148 evenings). Saturday, 4th July: Boating 
Weekend. Full particulars on inquiry from Eva Crawley 
(HOLborn 0043). Application before 30th June. Thursday, 








changes. J.G.S. 
16th July: Tennis—as above. Sunday, 19th July: Ramble. 


Meet at 10 a.m. Charing Cross Tube Station. Details from 
J. Lickfold (EUSton 1058 day; PADdington 7126 evenings). 
Thursday, 23rd July: Theatre Party. Inquiries and application 
to Miss P. Baigent at POLlard 7542 (evenings). Friday, 3lstJuly : 
Cricket. A cricket match has been arranged against the 
Chartered Accountants Students Society of London. The match 
is to be played on Barnet Cricket Club ground commencing at 
2.30 p.m. All members wishing to represent the Society are 
requested to write to N. St. John Watkins at 47 Carleton Road, 
N. 7, giving full particulars. 
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SECTION 17 OF THE MARRIED WOMEN’S 
PROPERTY ACT, 1882 


THE recent decision in Tunstall v. Tunstall on this section, 
or at any rate on an application made under this section, 
which is reported at [1953| 1 W.L.R. 770 and at p. 420, ante, 
isa very puzzling one. The reports of this case do not contain 
any note of the arguments, nor is the relief which was claimed 
there set out in any detail, and it may be that with a note 
of the arguments and some further information about the 
nature of the relief some of the difficulties which I have 
found in this case would resolve themselves ; but it is not, 
apparently, the intention to report this case in full in the 
Law Reports, and, the subject with which it deals being 
one of those which, in the present social atmosphere of the 
country, lends itself particularly to litigation, no useful 
purpose would be served in deferring comment. 

The facts were very simple. The applicant (the wife) was 
married to the respondent in 1918, and in 1927, before they 
were separated, they bought a house in the husband’s name 
for £720, and also certain chattels. In 1950, after they had 
separated, the house and chattels were sold, the house realising 
£2,360, which sum was paid to the husband. In 1952 the 
wife took out a summons in the Queen’s Bench Division 
under s. 17 “‘ claiming that she was interested in the house "’ 
and chattels to the extent of £355 which she had contributed 
to their cost. The master made an order, which was sub- 
sequently affirmed by the judge, that the applicant do share 
equally in the proceeds of sale of the house and some of the 
chattels. From this decision the husband appealed on the 
ground that, on the facts, the wife was not entitled to a 
half share in these proceeds of sale, and during the appeal 
to the Court of Appeal (Lord Goddard, C.J:, Birkett and 
Hodson, L.JJ.) it appeared that the husband had expended 
the greater part of these proceeds, having only about £470 
left in his hands. 

The Court of Appeal allowed this appeal, but not on the 
ground put forward by the husband (who, in view of the facts 
which emerged at the hearing before this court, presumably 
argued that on those facts the proportion of the proceeds 
to which the wife was entitled was not a half share but a 
rateable proportion amounting to something less than a 
half share). The principal reason given by the Court of 
Appeal for allowing the appeal was that the proceedings were 
“entirely misconceived, because s. 17 of the Married Women’s 
Property Act, 1882, is meant to deal in a summary way 
with questions as to title to or possession of property. There 
was no question here as to the title to this house, or as to the 
possession of it. The house was undoubtedly in the husband’s 
name, and he was entitled to sell it.’’ Lord Goddard, who 
delivered the judgment of the court, and from whose judgment 
these excerpts are thus taken, then went on to speak of the 
position which would, or might, have arisen if the wife had 
taken some proceedings when the husband was about to sell 
the house, claiming some share therein then, and suggested 
that such proceedings would then have been appropriate ; 
but in the circumstances of the case before the court, the order 
made was, in the judgment of the court, entirely inappropriate. 
The appeal was, therefore, allowed and the order made below 
discharged. The ground upon which the appeal was so 
allowed—as to the appropriateness of the particular pro- 
ceedings—was not put forward at any stage by the husband : 
it was first suggested by one of the members of the Court of 
Appeal. 


As I have suggested, it may be that there was something 
peculiar to itself in this case which, if we were aware of it, 
would elucidate this decision ; but on the face of it it seems 
to me, with respect, that to say that there was in this case 
no question as to the title to the house is to put an unduly 
restrictive interpretation on the expression “‘title.’’ The 
reference, which immediately follows in the learned lord’s 
judgment, to the house being in the husband’s name, suggests 
that Lord Goddard was here thinking principally of the 
title to the legal estate in the house, and had perhaps over- 
looked the more general significance which this word 
undoubtedly possesses in the law of property as indicating 
an interest in, or a right to, property. On the other hand, 
this part of the judgment is followed by the passage to which 
I have already referred, in which the position of the wife 
had she taken proceedings immediately before or immediately 
after the sale of the house is mentioned, and here it is clear 
that these hypothetical proceedings would have concerned 
not the title to the legal estate, but the parties’ respective 
interests in the proceeds of sale. Whatever the explanation, 
however, this part of the judgment appears to suggest that 
proceedings under s. 17 of the Act of 1882 can only be effective 
to establish a right to a share in a fund, representing the pro- 
ceeds of sale of property, under the control of one of the 
parties if those proceedings are brought while the fund is 
still intact. 

But if that is the lesson intended to be drawn from this 
decision, it is not entirely supported by the part of the judg- 
ment in which, after holding that the proceedings were 
misconceived on the ground already discussed, Lord Goddard 
went on to show how inappropriate the order made below 
was by asking the question, how could it be enforced? He 
stated that there is no means under s. 17 of giving a money 
judgment, and that no judgment had been given, although 
the court could, semble, make a declaration; but he could 
see nothing in s. 17 which gave the court power to give what 
was equivalent to a judgment for a sum of money, no provision 
for an order under this section being made a rule of court 
under which execution could issue. These procedural 
difficulties could be as insurmountable if the whole of 
the property or fund in dispute were intact at the time 
when proceedings are brought as they would be if the property 
or fund were not then intact. ; 

It is not entirely easy to say whether the illustration 
given of the inappropriate character of the order appealed 
from, by reference to these procedural difficulties, is strictly 
speaking part of the ratio decidendi of this case: it is brought 
in as an example of the practical result of reaching a conclusion 
on the facts of the case before the court opposite to that 
which was in fact reached, and as such it may not have been 
intended to extend beyond those facts. But however this 
part of the judgment is regarded, it does not seem to go far 
enough into the procedure by which orders under s. 17 have 
in the past been enforced. It is most unfortunate that no 
specimen order under this section is recorded in Seton, 
and the relatively few reports of cases on this branch of the 
law do not throw much light on the question. It is, however, 
interesting to see that in Re Rogers’ Question |1948) 1 All E.R. 
328 the order made by Roxburgh, J., and affirmed on appeal 
was an order that the respondent should hold a certain house 
on trust for sale, and that the parties should be entitled to 
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the proceeds of sale in certain proportions. The effect of 
this order was, of course, to entitle the applicant to an aliquot 
part of the eventual proceeds of sale, and, once granted (and 
I think there can be no question about this) that this trust 
for sale would have been enforced, if necessary, by the court 
so that eventually a fund representing the proceeds of sale 
had to arise, this was really very near, in practice, to giving 
a money judgment for the amount due to the applicant. 
In other words, the practice of the Chancery Division seems 
to be well adapted to working out an order for an eventual 
money payment to a successful applicant under s. 17, and this 
practice has received the approval of the Court of Appeal. 
Another way of looking at this problem is to regard the sum, 
whatever it may be, to which the successful applicant may 
be entitled as constituting, when ascertained, a charge on the 
property which is the subject-matter of the application, 
and enforceable as such charges usually are enforced in equity, 
viz., through the medium of a trust for sale. On this footing 
again there is no difficulty in principle in enforcing the pay- 
ment of the sum found to be due, because it is enforced 
against the unsuccessful party qua trustee of the property 
charged (see as to this the long discussion on the practical 
effects of charges of this kind in Re Diplock {1948} Ch. 465, 
at pp. 520 et seq.). 

The unsatisfactory part of the present decision is that 
this aspect of the problem involved in any application under 
s. 17 seems never to have been discussed. The only previous 
decision mentioned in the judgment is that in Rimmer v. 
Rimmer {1953} 1 Q.B. 63, which was distinguished on the 
ground that the fund with which the court was then concerned 
“was in existence,’ whereas in the present case, ‘‘ there being 
no fund, there is nothing upon which this order [i.e., that 
made below} could operate.’’ This adds nothing to what 
had gone before, and the ratio decidendi thns appears to be 
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that which I have already suggested, viz., that s. 17 can 
only be invoked when the property or fund in dispute is 
intact. I have also suggested that if this decision was, so 
to speak, forced on the court by the apparent difficulties 
of enforcing an order made in relation to a fund which is not 
intact, a fuller investigation of the procedure available to 
and regularly used in the Chancery Division might have 
revealed a way out of this impasse. If, on the other hand, 
these procedural difficulties were not the real stumbling 
block, and the court felt itself inhibited from making an 
order because the language of s. 17 (‘‘ in any question between 
husband and wife as to the title to or possession of 
property .. .’’) debarred a consideration of a party’s rights 
which exist in equity and not at law, I am not at all certain 
(with the greatest respect) whether such previous decisions 
as that in Re Rogers’ Question can support so wide a 
proposition. 

It may well be, however, that the real trouble in Tunstall v. | 
Tunstall lay in the way in which the applicant’s case was 
formulated and presented, and that the court, being asked 
to make an order for payment of a sum certain and nothing 
else, did not feel itself at liberty to make a declaration 
such as was made, for example, in Re Rogers’ Question, and 
to leave the matter of the enforcement of any rights thereby 
declared to exist to later proceedings, if necessary. If that 
is the right explanation of this decision, then it must be 
regarded as a very special one, and not one which can affect 
either the authority of earlier decisions on this section or 
the practice which has grown up round those decisions. 
Much, therefore, must remain in doubt about this particular 
case, but in this atmosphere of doubt one thing seems to me 
to stand out pretty clear, and that is that the practice of the 
Chancery Division is on the whole better adapted to deal 
with applications under s. 17 than that of the Queen’s Bench 
Division. “ABC” 


STATUTORY TENANT'S LICENSEE 


Thompson v. Ward |1953) 2 W.L.R. 1042 (C.A.), ante, p. 352, 
is a contribution to our knowledge of the law conferring 
security of tenure on tenants of controlled properties. It 
was an action for possession; not, however, between 
landlord and tenant, but between a tenant whose contractual 
tenancy had come to an end, and a licensee of that tenant. 
Before stating the full facts and the reasoning, it will be useful 
to recall three other decisions which came to be examined 
and applied or distinguished. 

In Brown v. Brash and Ambrose |1948] 2 K.B. 247 (C.A.) 
the court had to consider the operation of the security of 
tenure provisions in rather unusual circumstances. The 
plaintiff had been tenant of controlled premises (a house, 
café and filling station) under a quarterly tenancy granted 
in 1941, occupying the living accommodation with a mistress 
with whom he had lived for seven years and with their two 
children, when his landlord (predecessor in title of the 
defendants) gave him notice to quit to expire at Christmas, 
1945. During the currency of that notice he was sentenced 
to two years’ imprisonment. In March, 1946, the mistress 
left the premises, taking the children and most of the furniture 
with her, but depositing the former with the plaintiff's 
mother; in July of that year the then landlords sued the 
plaintiff for possession as a non-occupying tenant, and the 
county court dismissed their claim. Between September 
and December, 1946, relations of the plaintiff visited and 


cleaned the premises regularly. In December the then 
landlords sold the premises to the defendants, disclosing the 
position stated; undeterred by which, one of them took 
actual possession. The plaintiff, who had presumably 
qualified for remission, left prison in January, and brought 
and won an action for possession and for damages for trespass 
in the same county court which had heard the claim against 
him. 

The landlords appealed, ccntending that while the plaintiff 
had admittedly become statutory tenant when the notice 
to quit expired during his enforced absence, as he had left 
his mistress on the premises with the intention that she should 
maintain his home and carry on the petrol pump business 
(conviction lost him his caterer’s licence), he had abandoned 
possession when she cleared out in March, 1946. To which 
the answer made was, in effect, that whether the 
mistress was left in possession or not, or even whether there 
was anyone left in possession, did not matter; the plaintiff 
was just as entitled to return as was, say, the somewhat 
overworked sea captain conjured up by Scrutton, L.J., in 
Skinner v. Geary [1931] 2 K.B. 546 (C.A.): “I exclude the 
case of temporary absence. The best illustration of that case 
is, as I have said once already, that of a ship’s captain. He 
may be away from the premises for the greater part of the 
vear, but he has the tenancy of them. He intends to return 
to them. . 
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Allowing the appeal, the court held that inward intention 
to return did not enable a non-occupying tenant to retain 
his rights ; the intention must find expression in some visible 
state of affairs; the latter had indeed ceased to exist when 
the mistress had decamped with most of the furniture. The 
judgment of Asquith, L.J., carefully formulates a series of 
propositions, and, while one readily appreciates the court’s 
unwillingness to issue what would no doubt have been called 
the old lags’ charter, an unwillingness reflected in the passage : 
“The tenant, it is true, had not intended to go to prison. 
He committed intentionally the felonious act which in the 
events which happened landed him there, and thereby put it 
out of his power to assert possession by visible acts after 
9th March, 1946,” the implications of the judgment, when all 
the propositions have been accepted, may be a little startling. 
It would appear that the tenant might have been in a better 
position if he had left only furniture in the house. 

Soon after that decision, King’s College, Cambridge v. 
Kershman and Others (1948), 64 T.L.R. 547 (C.A.), dealt with 
a different aspect of non-occupation. This case also arose out 
of the expiration of a tenancy at Christmas, 1945, but here 
it expired by effluxion of time, and the defendants were the 
tenant and his parents-in-law. He himself had, in conse- 
quence of unhappy differences, left the flat in 1946 and had 
subsequently, but unsuccessfully, sued his wife and parents- 
in-law for possession ; the flat was the “ matrimonial home.”’ 
After that the plaintiffs his landlords sued all four of them 
for possession and rent or mesne profits. They succeeded 
at first instance and on appeal, the issue on which the case 
was fought being whether or not the tenant had given 
the three months’ notice required by the Increase of Rent, 
etc., Restrictions Act, 1920, s. 15 (1). 

More recently, Boyer v. Warbey [1953] 1 All E.R. 269 
(C.A.) turned on the same point, though the circumstances 
were very different; the defendant, assignee of a three 
years’ term which expired in February, 1948, held over and 
then, without giving the three months’ notice, vacated the 
premises on 30th August, sending the keys to the plaintiffs 
his landlords. They re-let the flat from 21st November 
and then sued for a quarter’s rent which had or would have 
fallen due at Michaelmas and an apportioned amount of 
rent from then to 21st November ‘‘ owed by the defendant 
by reason of his failure to give notice of his giving up 
possession as required by s. 15 (1). The defence was that 
failure to give notice might entitle the plaintiffs to damages 
(which they should have endeavoured to minimise) but not 
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to “rent ’’; Evershed, M.R., and Denning, L.J., considered 
that the sum was recoverable as rent, Romer, L.J., was not 
satisfied that liability for rent as such continued, but held 
that damages would work out at the same figure. 

Now in Thompson v. Ward the plaintiff, a widower, tenant 
of a controlled house, had been joined there by the defendant 
in 1944, the two living together as man and wife. In 1947 
a notice of increase made him a statutory tenant; soon 
afterwards, a lodger supplanted the plaintiff; in 1949 the 
plaintiff left the premises, taking all his furniture and effects 
with him. The defendant stayed on and paid rent to the 
landlord. In 1950 the plaintiff remarried and decided to 
return to the house, served notice terminating the defendant’s 
licence, and sued for possession. He succeeded in the county 
court, and she appealed. 

It will have been seen that the plaintiff could make his 
case in this way: citing Brown v. Brash, supra, he could 
contend that if he had left his mistress, she had not left her 
post (and if a county court is not a court of morals, neither is 
it a Court of Chivalry): citing King’s College, Cambridge v. 
Kershman, supra, and Boyer v. Warbey, supra, he could 
argue that his statutory tenancy had never come to an end. 

The first point was disposed of by the Court of Appeal, 
which reversed the county court judge, without great difficulty. 
A careful examination of the propositions formulated in 
Brown v. Brash showed that it was not enough to leave 
someone on the premises ; that person must, as Asquith, L.J., 
said, be installed ‘‘ with the status of a licensee and the function 
of preserving the premises for his own ultimate home-coming.”’ 

The other point was rather finer, and was dealt with in 
this way: what the two authorities essentially decided, it 
was said, was not that the non-occupying ex-contractual 
tenant remained a “statutory ’’ tenant—in the words of 
s. 15 (1) of the 1920 Act, one who retains possession, etc. 
but that he remained liable for “ rent, or the equivalent of 
rent ’’ unless and until the relationship was properly deter- 
mined ; and this though in Boyer v. Warbey Denning, L.J., 
had expressed the view that the obligation to pay rent 
continued. The result was indeed, as Romer, L.J., observed, 
that this obligation on a statutory tenant who abandons 
possession ‘‘ to pay rent or to make payments in the nature 
of rent” is not accompanied by any corresponding right or 
interest sufficient to enable him to bring an action for 
trespass in relation to the premises,; but that unexpected 
result arose out of the very special and artificial position of 
a statutory tenant. R. B. 


‘ 


HERE AND THERE 


ROYAL PATRONAGE 


THOUGH Trinity Term is well and truly launched, our minds 
are still more than half on the Coronation, trailing clouds of 
glory in consequential festivities, on the radiations from the 
Court rather than on the prosy and prosaic routine of the 
courts. The law has been elbowed out of its wonted limelight 
by the Army, the Navy, the Church and the civic authorities, 
and the Royal Courts of Justice only achieved a small patch 
of reflected glory as a grandstand when Her Majesty with her 
glittering jingling escort of Household Cavalry drove in an 
open carriage to cross the City boundary at Temple Bar 
with all prescribed ceremonial and accept the hospitality 
of the City of London at the Guildhall. The Middle Temple 
did better with its Grand Night when Her Majesty Queen 
Elizabeth, the Queen Mother, dined with her fellow Benchers. 
It has become well known that the company and the 
surroundings are so much to her liking that she lingers long 
and only with evident reluctance tears herself away. Resilient 


and indefatigable, she moves from group to group after dinner 
is over and the Benchers have retired from the hall, the envy 
and wonder of those older gentlemen whose post-prandial 
instinct it is to sink, comatose, into a deep armchair. On 
these occasions they have a most stimulating example before 
their eyes. One recalls the astonishing energy of the spades- 
manship of the late Queen Mary when, as a Bencher of 
Lincoln’s Inn, she planted a memorial tree in the gardens 
there just after the war. Both the Inner Temple and Lincoln’s 
Inn still for the time being continue without a royal Bencher, 
and the question remains—to which (if either) will Her 
Majesty the Queen extend her patronage? So far her sole 
link with the law is her membership of the Faculty of 
Advocates in Edinburgh, though, as Princess Elizabeth, she 
visited various courts to observe at first hand the administra- 
tion of justice. So, indeed, did Her Royal Highness Princess 
Margaret, who may well, one of these days, allow herself 
a permanent connection with the legal quarter. His Royal 
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Highness the Duke of Gloucester has been a Bencher of 
Gray’s Inn for many years now and it is understood that he 
may soon consent to serve a year as Treasurer. Her Royal 
Highness the Duchess of Kent and His Royal Highness the 
Duke of Edinburgh would also be eagerly welcomed in any 
of the great legal societies they chose to honour. Nor is there 
any reason why one of these should not be The Law Society. 


ROOM AT THE INNS 


ANYONE who has ever tried to explain to a foreigner some of 
our rambling, empirical but, on the whole, workable English 
institutions (at any rate, they suit us) will find it impossible 
to achieve why and wherefore and logical sequence to the 
satisfaction of minds impregnated with the notion that 
neatness is all. Try the growth of the appellate jurisdiction 
of the House of Lords, or the fusion of maritime and matri- 
monial shipwrecks and wills in the Probate, Divorce and 
Admiralty Division, or the definition of the precise functions 
of barrister and solicitor, and the differences between their 
habits and habitats. I lately met a Dane in Chancery 
Lane inquiring for Staple Inn, which he believed to be the 
last timbered inn in London and where he hoped to drop in 
for a drink. But then only this year a new English student, 
breathlessly close on dining hour, rushed into the fine timbered 
wine bar of the hostelry next to the Gray’s Inn gate anxiously 
demanding where he should sign his name for keeping term. 
But by the time the intelligent stranger has grasped the 
cardinal fact that the Inns of Court are for barristers and 
The Law Society is for solicitors, he will be examining the 
names on the doorposts and seeing solicitors in almost 
complete occupation of the chambers in Gray’s Inn and not a 
few in the Temple and Lincoln’s Inn, while a distinguished 
proportion of the Chancery Bar lives out in the architecturally 
dingy precincts of New Court, Carey Street. The war much 
diminished the solicitor population in the Inns. Some were 
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blown out by bombs, others were uprooted and cast out of the 
Temple during the post-war accommodation shortage of the 
Bar's returning. Therefore the solicitors must be watching 
the present rapid reconstruction with pleasurable anticipation. 
The garden side of Gray’s Inn Square is going up fast, looking 
much like what was there before, though the attempt to fit 
a little more lettable floor space on to the same site is spoiling 
the old generous proportions of the windows. Similarly, in the 
Temple the new Cloisters are larger and grander and that 
much less intimate and charming than they were before, and 
that goes for the new south side of Pump Court too, though it 
looks a lot better from the other, outer, side. One also feels 
that the rather ostentatious coat-of-arms in this small court 
could have been shrunk several sizes with great advantage. 
The replacing of the bombed half of Mitre Court Buildings has 
been so accurately done that you can’t tell which is which. 
The new red brick Harcourt Buildings is a great improvement 
on the forbidding gloom of its predecessor. When the new 
Crown Office Row rises again the two will be linked by an 
archway. One’s last vision of the old bombed archway was 
a large bath dangling vacantly in mid-air. There is every 
prospect that the new Elm Court will improve on the ungainly 
product of nineteenth-century misjudgment that was so 
fortunately one of the earliest bombing demolitions. It 
would be hard for anything to be more inappropriate. The 
Middle Temple library is to be moved very sensibly to the 
vacant site in Middle Temple Lane, where it will adjoin 
the Benchers’ rooms. The venerable-looking, but not very 
ancient, creeper-mantled ruin opposite, on occasion so 
romantically flood-lit, has been abandoned as the intended 
site, and will eventually be replaced by a new block of 
chambers to be called Queen’s Building. Before it was a 
beautiful ruin the library was chiefly notable as a disagreeable 
reminder that Lord Westbury, L.C., had a brother-in-law 
who was an architect. Better building next time. 


RICHARD Roe. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 
will be found in the Weekly Law Reports. Where possible the appropriate page reference is given at the end of the note. 


COURT OF APPEAL 


APPEAL FROM ARBITRATOR’S AWARD: 
INCORRECTLY ADDRESSED NOTICE OF APPEAL 


Getreide-Import-Gesellschaft m.b.h. v. Contimar S. A. 
Compania Industrial Comercial y Maritima 


Singleton, Jenkins and Morris, L.JJ. 8th May, 1953 
Appeal from Sellers, J. ({1953) 1 W.L.R. 207; ante, p. 66). 


The plaintiffs contracted to buy, and the defendants to sell, 
about 14,500 tons of River Plate wheat by a contract incorporating 
the terms of Form No, 41 (Rye Terms) of the London Corn Trade 
Association, Ltd., which provided that all disputes arising out of 
the contract should be referred to arbitration in England, and 
that should any party be dissatisfied with an award a right of 
appeal should lie to the Committee of Appeal of the Association, 
provided that within fourteen days of the date of the award 
notice that an appeal had been claimed was given by the appellant 
to the other party, ‘‘ Notices under this rule to be given in 
writing, and sent by post to... the place where the... 
company to whom they are addressed is carrying on 
business, and shall be deemed to have been received not later 
than twenty-four hours after the same are so sent.’’ The contract 
also contained a clause whereby the parties expressly agreed 
that the obtaining of an award “ shall be a condition precedent 
to the right of either contracting party to sue the other in respect 
of any claim arising out of this contract . . .’’ A dispute which 
arose over the performance of the contract was referred to 
arbitration, and on 30th July, 1952, an award was made in favour 
of the plaintiffs. On 12th August, 1952, the defendants, by letter, 
notified the plaintiffs of the appeal, but by inadvertence the 
letter, though addressed to the plaintiffs in the town where they 
carried on business, bore the name of the street and the number 
therein where another company, bearing a similar name, carried 
on business. That other company received the letter and 


forwarded it to the plaintiffs, but it did not reach the plaintiffs 
until after the expiry of fourteen days from the date of the 
award. The plaintiffs also received notice within the fourteen 
days from the Secretary of the London Corn Trade Association 
that an appeal had been lodged. Sellers, J., held that the award 
was valid and conclusive, and that the defendants had no right 
to prosecute their appeal to the Appeal Committee. The 
defendants appealed. 

SINGLETON, Li; said that the first point raised by the 
defendants was that the letter of 12th August was a good notice 
of appeal. That letter had been posted in time, according to 
the rules, and it would have been a good notice if addressed 
correctly ; but it was not sent to the place where the plaintiffs 
were carrying on business, and so did not comply with the rules. 
That contention accordingly failed. It was then submitted that 
the letter from the Secretary of the Corn Trade Association was 
a good notice, on which the defendants could rely. There was 
no doubt that the plaintiffs were made aware of the appeal in 
due time, but the defendants could not rely on the letter, as the 
Association were not their agents. The defendants further 
contended, relying on the condition precedent clause, that the 
dispute regarding the validity of the notice of appeal was one 
arising out of the contract, and must accordingly be referred to 
arbitration as a condition precedent to the bringing of an action; 
so that the result would be that there would be a fresh arbitration 
and award, a fresh appeal, and probably finally a case stated 
for the opinion of the court. That could not be right. The 
plaintiffs contended that it was a dispute arising out of the award, 
and went to the jurisdiction of the Appeal Committee. The 
proper view was that the dispute arose not out of the contract 
but out of the award, and was one which went to the jurisdiction. 
It was not a proper matter for the Appeal Committee, as “ an 
umpire cannot widen the area of his jurisdiction by holding, 
contrary to the fact, that the matter which he affects to decide 
is within the submission of the parties ’’ (see A.-G. for Manitoba 
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v. Kelly [1922] 1 A.C. 268, 276). 
appeal must be dismissed. 
Jenkins and Morris, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: E. Roskill, Q.C., and A. Bateson (Thomas 
Cooper & Co.) ; T. G. Roche (Richards, Butler & Co.). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


This point also failed, and the 


{1 W.L.R. 793 


LEGACY DUTY: ADMINISTRATION NOT 
COMPLETED BEFORE FINANCE ACT, 1949, IN 
OPERATION 


In re Cunliffe-Owen ; Mountain v. Inland Revenue 
Commissioners 


Evershed, M.R., Denning and Romer, L.JJ. 12th May, 1953 


Appeal from Upjohn, J. 

On 3rd February, 1948, probate was taken out of the will of 
Sir Hugo Cunliffe-Owen, who had died on 14th December, 1947, 
Half the residuary estate, which was of considerable size, went 
to a stranger in blood, and legacy duty was accordingly payable 
on that half under the provisions of s. 49 of the Finance Act, 
1947, at the rate of 20 per cent. if the provisions of that Act 
applied. The testator’s executors contended that, notwith- 
standing the fact that the testator had died before 30th July, 
1949, the date when s. 27 of the Finance Act, 1949, came into 
operation abolishing legacy duty, that section operated to relieve 
them from all liability to pay legacy duty in respect of such part 
of the residuary estate as had not been distributed before 
30th July, 1949. Upjohn, J., held that legacy duty was payable, 
considering himself bound so to hold by the decision in Jn re 
Gibbs {1951) Ch. 933. The executors appealed. 

IEVERSHED, M.R., after considering Lord Sudeley v. A.-G. 
[1897} A.C. 11; Barnardo’s Homes v. Income Tax Special Commis- 
sioners {1921} 2 A.C. 1; and Corbett v. Commissioners of Inland 
Revenue [1938| 1 K.B. 567, and approving Jn ve Gibbs, supra, 
said that the title of a residuary legatee to a residuary estate 
remained the same both before and after the completion of the 
administration, notwithstanding that not until it was complete 
could he say that any particular asset was his and not merely 
part of the general estate of the testator. It was incorrect to 
say, as the executors had contended, that until distribution was 
complete the beneficiary had only an expectancy, and that until 
then there was an equitable interest in the executors which on 
distribution ‘‘ determined ’’ within the sense of s. 27 (2) (b) of 
the Finance Act, 1949. Nor was an assent to a distribution an 
“event ”’ which (in the words of s. 27 (2) (e)) ‘‘ under the will’”’ 
affected “‘ the right to the legacy or... the enjoyment thereof ”’ 
or which changed “ the nature of the property comprised therein.”’ 
Legacy duty was, accordingly, payable. 

DENNING and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: J. Pennycuick, Q.C., and |. A. Wolfe (W. Gordon 
Hill); Siv R. E. Manningham-Buller, O.C., 5.-G., and J. H. Stamp 
(Solicitor of Inland Revenue). 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 120 
CROWN PRIVILEGE: INTERESTS OF JUSTICE: 
NON-PRODUCTION OF PUBLIC DOCUMENTS 
Ellis v. Home Office 
Singleton, Jenkins and Morris, L.JJ. 


Appeal from Devlin, J. 


14th May, 1953 


The plaintiff, having been committed for trial, was placed in a 
prison hospital. One morning in 1949, when a number of cubicle 
doors were open, he was struck on the head and severely injured 
by H, a convicted prisoner who had been placed in the hospital 
for observation as a possible mental defective. The plaintiff 
claimed damages, alleging negligence on the part of the prison 
authorities and a breach of duty owed to him under the Prison 
Rules. At the trial before Devlin, J., the defendants claimed 
privilege for the medical reports on the behaviour of H before 
the assault, and the police reports made on the investigation of 
the case; and in particular they refused to produce a contem- 
poraneous statement made by X, one of the prisoners, when it 
was thought in the course of the trial that his evidence then 
being given differed from his original statement. Devlin, J., 
in dismissing the action, expressed grave concern; he said that 
the whole case turned on the fact whether the prison doctor had 
any reason to believe that H was likely to commit violence ; 
and the reports, which might have been used to test his evidence, 
were not available to the court. He expressed an “ uneasy 
feeling that justice may not have been done ’’ because the material 
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before him was not complete, and ‘“‘ something more than an 
uneasy feeling that, whether justice has been done or not, it 
certainly will not appear to have been done.”’ He further said 
that it was very unfortunate when the person who had to decide 
whether a document should be disclosed or not happened to be 
the defendant. The plaintiff appealed. 

SINGLETON, L.J., said that, on the evidence before the court 
and on the case as pleaded, the plaintiff must fail. But where a 
trial judge had expressed himself in such a manner, the position 
was not such as every judge and good citizen would like it to be. 
It was not suggested that the Home Office wished to be unfair ; 
the danger was the wide claim of privilege without consideration 
of individual documents. For example, it was impossible for 
justice to appear to be done if a witness, who wished to refresh 
his memory three years afterwards, was not allowed to see his 
contemporaneous statement. The courts had from generation 
to generation said that there ought to be fair play. When a 
claim of privilege was made in wide terms, one side had all the 
advantages and the other side was deprived of something which 
it might have had without any danger to the public. He could 
not but think that, if the question had been considered in all its 
implications, most of the medical and police reports could have 
been disclosed without any danger to the public interest. 

Jenkins, L.J., agreeing, said that, where there were a large 
number of documents within the ambit of privilege which might 
or might not become of real materiality, there should be someone 
available to consider questions of privilege which might arise 
during the hearing, and authorised to waive privilege in his 
discretion, without reference back to the Minister. That would 
not, of course, apply to documents which from the outset were 
such as ought not to be disclosed. 

Morris, L.J., agreed. Appeal dismissed. 
refused. 

APPEARANCES: Scott Henderson, Q.C., and Starforth Hill 
(G. & G. Keith, for A. J. Bowker, Winchester) ; W. J. Kk. Diplock, 
QO.C., and E. S. Fay (Treasury Solicitor). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


Leave to appeal 


{3 W.L.R. 105 


STAMP DUTY ON CONVEYANCES OF PROPERTY 
ON CHARITABLE TRUSTS 
Baddeley and Others (Trustees of the Newtown Trust) 
v. Inland Revenue Commissioners 


E-vershed, M.R., Jenkins and Hodson, L.JJ. 18th May, 1953 


Appeals from Harman, J. 

By a conveyance dated 21st August, 1951, land at Stratford, 
Essex, on which there was a mission church, lecture room and 
store, was transferred by Mr. B. Baddeley to trustees on the 
following trusts: ‘‘ The trustees shall permit the said property 
to be appropriated and used by the leaders for the time being of 
the Stratford Newtown Methodist Mission for the promotion of 
the religious, social and physical well-being of persons resident 
in the County Boroughs of West Ham and Leyton in the County 
of Essex by the ‘provision of facilities for religious services and 
instruction and for the social and physical training and recreation 
of such aforementioned persons who for the time being are in 
the opinion of such leaders members or likely to become members 
of the Methodist Church and of insufficient means otherwise to 
enjoy the advantages provided by these presents and by the 
provision of facilities for religious, social and physical training 
and recreation and by promoting and encouraging all forms of 
such activities as are calculated to contribute to the health and 
well-being of such persons.’’ By a second conveyance of even 
date, Mr. Baddeley conveyed to the trustees four pieces of land 
at Ilford, Essex, laid out as playing fields, directing the 
trustees to permit the property thereby conveyed to be 
used “ . for the promotion of the moral, social and physical 
well-being of persons resident in the County Boroughs of West 
Ham and Leyton in the County of Essex who for the time being 
are in the opinion of such leaders members or likely to become 
members of the Methodist Church and of insufficient means other- 
wise to enjoy the advantages provided by these presents by the 
provision of facilities for moral, social and physical training and 
recreation and by promoting and encouraging all forms of such 
activities as are calculated to contribute to the health and well- 
being of such persons. ...’’ Mr. Baddeley further directed that 
a sum of £10,000 then given by him to the trustees be held as 
though it were capital money arising from the sale of those 
pieces of land. The Commissioners of Inland Revenue held that 
both conveyances attracted ad valorem stamp duty at the rate 
of £1 for every 450 under s. 52 of the Finance Act, 1947, being 
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either conveyances on sale or voluntary conveyances to be 
treated as such under s. 74 of the Finance (1909-10) Act, 1910. 
The trustees appealed against the assessments, contending that 
the stamp duty in each case ought to be at one-half that rate, 
the conveyances being made to ‘“‘a body of persons established 
for charitable purposes only or to the trustees of a trust so 
established ”’ within s. 54 (1) of the Finance Act, 1947. Harman, J., 
dismissed the appeals and the trustees appealed. 

JENKINS, L.J., said [EVERSHED, M.R., concurring in a leading 
judgment} that, on the true construction, the trusts created by 
the two conveyances in each case did not have three separate 
and distinct objects but a single object, the promotion of well- 
being, which had three aspects (in the first conveyance the 
promotion of religious, social and physical well-being of the 
persons resident in the named areas, and in the second conveyance 
the moral, social and physical well-being of the persons in 
question). The latter parts of the trusts were concerned with 
the means by which the object of the trust could be achieved. 
The promotion of well-being in both conveyances denoted improve- 
ment and, in that context, social and physical well-being could 
not connote mere social enjoyment or mere indulgence in sport, 
which would not be a charitable purpose (see In re Nottage 
[1895] 2 Ch. 649). As the trusts were not for the relief of poverty, 
the advancement of education, or, exclusively, of religion, in 
order that either should qualify as charitable, it must be within 
the fourth head of legal charity stated by Lord Macnaghten 
in Income Tax Commissioners v. Pemsel [1891] A.C. 531, namely, 
trusts for a purpose beneficial to the community. Further, the 
trust must be within the spirit and intendment of the preamble 
to the Statute of Elizabeth I (43 Eliz. I, c. 4) (see Williams’ 
Trustees v. Inland Revenue Commissioners [1947| A.C. 447, 452). 
The fourth head of legal charity was not limited to purposes 
mentioned in, or analogous to some purpose mentioned in, the 
preamble to the Statute of Elizabeth I exclusive of those which 
had been eliminated as referable to any of the first three heads. 
Nor was it necessary for the purposes of the fourth head of 
charity that the section of the public to be benefited should be 
the public at large without any restriction otherwise than by 
reference to residence in some specified area. A class restricted, 
as in this case, to such members of the public resident in a 
specified area as were members of some particular religious sect 
or denomination constituted for the purpose of the fourth head 
a sufficient section of the public ; and accordingly the beneficiaries 
were not, as in Tvustees of Londonderry Presbyterian Church House 
v. Inland Revenue Commissioners (1946), 27 Tax Cas. 431, and 
Oppenheim v. Tobacco Securities Trust [1951] 1 T.L.R. 118, 
a mere aggregate of private individuals. His lordship then 
considered the objects of the trusts and concluded that they were 
within the spirit and intendment of the preamble to the Statute 
of Elizabeth I, and further said that the religious qualification 
attached to part of the trusts that the beneficiaries should be 
members or potential members of the Methodist Church did not 
have the effect of making the trusts void for uncertainty. 
Accordingly, the trusts constituted by the two conveyances 
were valid charitable trusts. 

Hopson, L.J., agreed. Appeals allowed. 

APPEARANCES: Pascoe Hayward, Q.C., and W. IF. Waite 
(Kenneth Brown, Baker, Baker); Geoffrey Cross, Q.C., and 
J. H. Stamp (Solicitor of Inland Revenue); Sir Lionel Heald, 
Q.C., A.-G., and Denys Buckley, as amici curiae. 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 135 

CONTRACT: NON-DELIVERY OF GOODS BY 

SELLER’S AGENT: WHETHER A REPUDIATION 
BY SELLER 
Peter Dumenil & Co., Ltd. v. James Ruddin, Ltd. 


Singleton, Jenkins and Morris, L.JJ. 19th May, 1953 


Appeal from Parker, J. 

The plaintiffs bought 140 cases of ‘‘ Gaythorn’’ brand 
Australian rabbits from the defendants, ex ship, and received 
an order for delivery of the goods ex Crown Wharf Cold Stores. 
They sent a carter to collect twenty-five cases, who was wrongly 
informed by the warehouseman at the cold store that there were 
no Gaythorn rabbits in store, but that G.P.L. rabbits were 
available ; the same information was given to the plaintiffs’ 
managing director by the cold store. In fact, ‘‘G.P.L.’’ was a 
mark placed on cases of Gaythorn rabbits. In the meantime 
there had been a fall in the price of rabbits of about 25 per cent. 
After a few days the plaintiffs returned the delivery order to the 
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defendants, and requested repayment of the price paid. When 
this was refused, they brought an action for the return of the 
purchase price, contending that the non-delivery of the twenty 
five cases by the defendants’ agents, the cold store, constituted 
a wrongful repudiation by the defendants of the contract of 
sale. Parker, J., held that the defendants had repudiated the 
contract and gave judgment for the plaintiffs. The defendants 
appealed. 

SINGLETON, L.J., said the mistake was that of the warehouse- 
man, who was the agent of the defendants. The non-delivery 
of the twenty-five cases was a breach of contract, which entitled 
the plaintiffs to damages ; but that did not dispose of the action, 
as the question remained whether the refusal of delivery and 
wrong information given by the defendants’ agent entitled the 
plaintiffs to treat the contract as repudiated by the defendants 
and to sue for recovery of the price paid. There did not seem 
to be a case where the alleged repudiation was by a warehouseman 
who was an agent, and when it arose out of a mistake, which 
the slightest inquiry from the defendants themselves would 
have put right. A somewhat similar question had_ recently 
been considered in James Shaffer, Lid. v. Findlay Durham and 
Brodie {1953| 1 W.L.R. 106; ante, p. 26, in which a number of 
authorities had been conveniently summarised, none of which 
had been cited to Parker, J. Whether an agent could evince 
an intention to repudiate a contract on the part of his principal 
must depend on the agent’s authority, and the circumstances 
of the particular case. It was not so in the present case. There 
was a breach in respect of the twenty-five cases, but the non- 
delivery of a limited number of cases, which were all that the 
plaintiffs had asked for, together with a statement that there 
were no goods available, were not sufficient to enable the 
plaintiffs to establish that the defendants evinced an intention 
no longer to be bound by the contract. It was a mistake which 
would have been immediately rectified if the defendants had 
been notified. Apart from the twenty-five cases, the plaintiffs 
failed, and the appeal should be allowed in part. 

Jenkins and Morris, L.JJ., agreed. Appeal allowed in part. 

APPEARANCES: A. W. Roskill, Q.C., and N. McKinnon 
(Botterell & Roche, for Weightman, Pedder & Co.) ; C. Duveen, O.C., 
and A. L. Figgis (Bennett, Hobson & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 815 
APPEAL FROM COUNTY COURT: PLEADING 
DISCLOSING NO CAUSE OF ACTION 
Whall and Another v. Bulman 


Evershed, M.R., Denning and Romer, L.J J. 
21st May, 1953 

Appeal from Croydon County Court. 

The particulars of claim delivered in a forfeiture action in a 
county court, after pleading the tenancy agreement, alleged that 
the defendant had, in breach of a term of the agreement, used for 
living accommodation rooms let as office accommodation only. 
The agreement as pleaded disclosed, however, no express covenant 
on that matter, nor was there any proviso for re-entry in the 
event of a breach of covenant. The point was not taken in the 
county court, and the county court judge made an order for 
possession after consideration of the sole question argued before 
him, as to the effect of the Rent Acts, a point which did not 
arise unless the contractual tenancy had come to an end. The 
tenant appealed. 

EvERSHED, M.R., said that the particulars of claim disclosed no 
cause of action as alleged and that the court could not on that 
pleading make, and should not have made, an order for 
possession, whatever might have been said on any of the questions 
of fact which were debated at the trial. This was not a question 
of raising a new point on appeal—which would have been 
precluded by the rule in Smith v. Charles Baker & Sons |1891| 
A.C, 325, but rather that the claim alleged did not support the 
order which was asked for and which was made. In such 
circumstances the proper course was to set aside the order for 
possession and refer the matter back for a re-hearing to the 
same judge—the same judge because there was no reason to 
doubt his conclusion on the matter which was debated before 
him, and which it was not suggested that he should re-try. 

DENNING and Romer, L.JJ., agreed. Case remitted for a 
re-trial 

APPEARANCES: G. Rountree (W. Timothy Donovan) ; 
(Fairvs, Blissard, Barnes & Stowe). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


Ripman 


[3 W.L.R. 116 
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SEVEN-YEAR COVENANT : 

TO BE SATISFIED 
Inland Revenue Commissioners v. Nicolsen 
Ist May, 1953 


Case stated by the Special Commissioners. 


INCOME TAX: CONDITION 


Upjohn, |: 


The Finance Act, 1938, provides by s. 38 (1) that if the terms 
of a settlement are such that “ (a) if any person has the power 
immediately or in the future to revoke the settlement in such a 
way that the settlor ceases to be liable to make the annual 
payments due under the settlement, or (b) . , then ‘ any sums 
payable by the settlor . by virtue . . . of the settlement in 
any year of assessment shall be treated as the income of the 
settlor for that year . Provided that when the power referred 
to in (a) cannot be exercised within the period of six years from 
the time when the first of the annual payments becomes 
payable, and the like annual payments are payable in each 
year throughout that period, the said para. (a) shall not apply 
so long as the said power cannot be exercised’.’’ By a deed 
dated 27th March, 1943, a settlor covenanted with herself and 
another, as trustees of a charitable fund, to pay monthly to the 
trustees {350 less income tax, such sum to accrue as from 
6th April, 1942, “ provided always that the settlor shall have 
power. . . at any time after the expiration of seven years from 
the date hereof to revoke the foregoing covenant.” On 
28th February, 1950, one month before the power of revocation 
became exercisable, the settlor executed a supplementary 
declaration of trust, whereby she released the power of 
revocation in the deed of 1943 to the extent that it should not 
become exercisable until after 27th March, 1953. Regular 
payments were made in accordance with the deed ; the income 
tax was recovered by the trustees in respect of the monthly 
payments down to and including the last monthly payment 
before the original power of revocation became exercisable. 
Thereafter, the Inland Revenue refused repayment. The Special 
Commissioners held in favour of the trustees, rejecting the 
argument of the Crown that the deeds of 1950 and 1943 constituted 
a new notional settlement revocable within three years, and so 
not complying with s. 38 (1). The Crown appealed. 

Upjoun, J., said that the section had been considered in 
Taylor v. Commissioners of Inland Revenue (1946), 27 Tax Cas. 93, 
which the Special Commissioners in the present case had mis- 
apprehended, and which laid down the following requirements 
for a settlement, whether it was constituted by one document 
or two, in order to comply with the proviso: (1) an obligation 
to pay; (2) a power to revoke; and (3) a suspension of that 
power for six years from the first payment. If the only settlement 
was that of 1943, then the power to revoke was no longer 
suspended ; if the settlement was that of 1943 and 1950 combined, 
the proviso was not satisfied because the power to revoke became 
effective in 1953. The appeal must therefore be allowed. 

Appeal allowed. 

APPEARANCES: Heyworth Talbot, O.C., J. H. 
Sir R. P. Hills (Solicitor of Inland Revenue); F. 
and G. Tribe (R. C. Bartlett & Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


Stamp and 
Grant, O.C., 


[2 W.L.R. 809 


TAX-FREE MAINTENANCE REMITTED FROM ABROAD: 
WIFE NOT LIABLE TO TAX 
Stokes v. Bennett (Inspector of Taxes) 
Upjohn, J. 21st May, 1953 

Case stated. 

The appellant appealed from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts affirming 
assessments on her under Case III of Sched. D for the years 
1946-47 to 1950-51 inclusive, in respect of instalments of main- 
tenance payable tax free under an order of the Divorce Court. 
The appellant obtained a decree of dissolution of her marriage 
in 1938, and on Ist February, 1938, she obtained an order for 
maintenance at the rate of 422 a month “ free of tax.”” At that 
time the husband was resident in the United Kingdom, but in 
1946 he went to Brazil, and he had remained there ever since. 
He was a British subject. There was no evidence that the 
husband’s income had in the relevant years sutiered British 
income tax. He had rendered no account to the Inland Revenue 
of the payments and of tax deducted under r. 21 (2) of the All 
Schedules Rules, and there was no evidence that he had been 
required to do so. There was, further, no evidence that the 
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husband possessed sources of income subject to British 
income tax. 

Upjoun, J., said that the order of 1938 was in the then common 
form. Both sides agreed that it was to be construed as an order 
to pay a gross sum of such amount as, after deducting income tax, 
would leave the clear monthly sum of £22. If, on the true view 
of the facts of this case and the law applicable to it, the appellant 
was to be treated as having a sum of untaxed income in her hands, 
she was, in his view, directly assessable to tax. The Crown 
had submitted that each payment of £22 must be treated as 
having been intended to be payment on account of an obligation 
to pay £44, unless it could be proved that the husband had (1) 
in fact deducted tax, and (2) accounted to the Crown for that tax. 
The facts of this case were that the husband made, more or less 
exactly, payments of the net sums prescribed by the order, and 
the only permissible inference to be drawn was that he was 
intending to and did deduct tax from the gross amount which 
was due from him on the proper construction of the order. 
If this were right the payments received by the appellant were, 
so far as she was concerned, to be treated as sums which had 
borne tax, and no further assessment in respect of tax could be 
raised on her. Collection of the tax which had been deducted 
was a matter entirely between the Crown and the payer, and if 
the husband were still resident in this country the Crown’s claim 
would fail. He had to consider how the matter was affected by 
the husband’s continued residence in Brazil. This income was 
the income of the appellant, a person resident in this country, 
and it arose under an order of this court. There was no foreign 
element about the income at all. The husband held tax on this 
income, in effect, as collector for the Crown and he was bound to 
account for it. The Crown might not be able to recover it in 
a foreign court as it would be an action to enforce our revenue laws. 
It followed, therefore, that the Crown’s claim failed and the 
appeal should be allowed. Appeal allowed. 

APPEARANCES: F*. Heyworth Talbot, O.C., and Geoffrey Trib 
(Taylor, Jelf & Co.); John Pennycuick, Q.C., and Sir Reginald 
Hills (Solicitor of Inland Revenue). 

Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [3 W.L.R. 170 


QUEEN’S BENCH DIVISION 
STATUTORY INSTRUMENT: SCHEDULED PRICES 
NOT PRINTED: NO CERTIFICATE OF EXEMPTION 

FROM PRINTING 
Simmonds v. Newell; Defiant Cycle Co., Ltd. v. Same ; 
MacNay v. Same 
Lord Goddard, C.J., Lynskey and Parker, JJ. 


Cases stated by Middlesex justices. 


28th April, 1953 


Informations were preferred by the respondent, an executive 
officer of the Ministry of Supply, against the appellants, directors 
of the appellant company, under the Iron and Steel Prices 
Order, 1951, as amended, that they had sold steel at a price 
in excess of the scheduled maximum price. On the publication 
of the Iron and Steel Prices Order, 1951, and two sub- 
sequent orders, both of 1951, the Minister of Supply had 
distributed among each of the regional offices of the Ministry 
of Supply in the United Kingdom one copy of the deposited 
schedules referred to in the statutory instruments respectively, 
and the original signed deposited schedules were retained by him 
and available for inspection by the public at Steel House, 
London. None of the deposited schedules were in fact printed 
by the King’s printer. An assistant secretary in the Ministry 
of Supply decided, having regard to reg. 7 of the Statutory 
Instruments Regulations, 1947, that the printing and sale of 
the deposited schedules referred to in each of the statutory 
instruments was not necessary. When she sent out the copies 
of the statutory instruments she sent a letter stating: ‘‘ The 
documents identified in this instrument as deposited schedules 
have been certified under regulation 7 to be exempted from 
printing and sale as part of the copies of the instrument a 
The Ministry of Supply did not, however, give a certificate in 
writing in respect of the [ron and Steel Prices Order (as amended). 
The respondent sought to rely on a letter to the editor of 
statutory instruments at the Stationery Office, informing him 
that the deposited schedules had been certified under reg. 7 
as exempted from printing, as being a certificate under that 
regulation. The appellants were convicted of contravening the 
orders by the justices, who held that the letter sent by the 
assistant secretary was a sufficient compliance with reg. 7. 
The appellants appealed from those convictions. 
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Lorp Gopparp, C,J., said that the letter to the editor of 
statutory instruments could not be relied on as a certificate. 
No certificate under reg. 7 was therefore ever issued. The 
Solicitor-General, for the respondent, had accepted the position 
that if no certificate had been given exempting the King’s printer 
from printing the whole of the order, while it did not affect the 
validity of the order itself, it threw upon the Crown the burden 
of proving that at the date of the commission of the offence 
reasonable steps had been taken for the purpose of bringing 
the purport of the instrument to the notice of the public or of 
persons likely to be affected by it or the person charged. It 
was clear from the case stated that there never was evidence 
before the justices that the steps that the section required to be 
proved by the prosecution had ever been taken, and the 
defendants were therefore entitled to rely on that as a defence. 
The letter from the assistant secretary did not discharge the 
burden of the Crown of proving that such reasonable steps had 
been taken. Since there was no evidence to that effect before 
the justices they should have dismissed the information. 

LyNsKEY and PARKER, JJ., concurred. Appeals allowed. 

APPEARANCES: Viscount Hailsham, Q.C., and J. Burge 
(Lucien Fior); Sir Reginald Manningham-Buller, Q.C., S.-G., 
and J. P. Ashworth (Treasury Solicitor). 

{Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 826 
DAMAGES: DEDUCTIONS PERMISSIBLE UNDER 
LAW REFORM (PERSONAL INJURIES) ACT, 1948 

Stott v. Sir William Arrol & Co., Ltd. 


Slade, J. 21st May, 1953 

Action. 

The Law Reform (Personal Injuries) Act, 1948, provides by 
s. 2 (1): ‘In any action for damages for personal injuries .. . 
there shall in assessing those damages be taken into account, 
against any loss of earnings or profits which has accrued or 
probably will accrue to the injured person from the injuries, 
one-half of the value of any rights which have accrued or 
probably will accrue to him therefrom in respect of industrial 
injury benefit, industrial disablement benefit or sickness benefit 
for the five years beginning with the time when the cause of 
action accrued.”’ In an action brought by a workman against 
his employers for damages for personal injuries received by 
reason o: their alleged negligence, a question arose as to how 
far the defendants were entitled to rely on s. 2 (1) in the assess- 
ment of special damage. The plaintiff, during the period of 
his incapacity, suffered a loss of earnings amounting to 
£47 15s. 6d.; after this period he returned to his original work 
at his original wage. 

SLADE, J., after holding that the defendants had _ been 
negligent and awarding £450 general damages, said that during 
the period of his incapacity the plaintiff had received £12 17s. 6d. 
industrial injuries benefit ; it was agreed that half of that was 
deductible from the special damage, leaving £41 6s. 9d. After 
returning to work the plaintiff had received a further £126 13s. 
in respect of disablement benefit. The defendants claimed to 
be entitled to set off one-half of that sum against the balance of 


TALKING 


THURSDAY, 4TH June, 1953. 


There is, or there used to be, a popular feature in an 
illustrated weekly journal under the caption, ‘‘ We take off 
our hats to... .’’, with photographs of various people “ in 
the news” and an account of their exploits. I am not sure 
that this feature would be well suited to the more sombre 
tones of the SoLiciTors’ JOURNAL, but metaphorically I take 
off my hat to the defendant in MacGregor v. Murray [1953] 
C.P.L. 150. 

It may be doubted whether in the long run MacGregor v. 
Murray will prove to be any milestone of text-book learning, 
but the facts can be put briefly. The plaintiff, who owned 
a school, employed the defendant and his wife as handyman 
and cook and allowed them to occupy a cottage rent-free. 
The services of the couple having been terminated, he sought 
possession of the cottage. The defendant declined possession 
on the ground that, in consideration of the use of the cottage, 
he had accepted a lower wage than was normal ; according to 
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special damage, thus extinguishing it; though they did not 
claim to set off the further £22 against the general damages. 
That contention, on the language of the Act, at first sight seemed 
right. The plaintiff contended (1) that as the words were “ take 
into account ”’ half, and not ‘“ deduct "’ half the court was not 
bound to deduct half, and (2) that the benefits to be taken into 
account were those actruing during the period of incapacity 
only. As to (2), that involved reading into the section some 
phrase such as “ during the period of incapacity,’’ which was 
not there and might not be read into the section, which made 
perfect sense as it was. As to (1), the reason for the language 
used might well be that half the gains might exceed the losses, 
so that ‘‘ deduct ’’ would be an inappropriate expression. In 
any event, “ take into account ’”’ seemed to imply discretion, 
and the right course was to apply so much of half the £126 13s. 
as was necessary to extinguish the remaining 441 6s. 9d. of special 


damage. Judgment for general damages only. 
APPEARANCES: F, D. McIntyre (Hepburns); B. Caulfield 
(Carpenters). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 166 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PROBATE: ADMINISTRATION PENDENTE LITE: 
SOLE ADMINISTRATOR 
In the Estate of Lindley, deceased ; Lindley v. Lindley 
Wallington, J. 6th May, 1953 

Probate motion. 

Application was made to the court in a pending probate 
action for the appointment of an accountant as sole admini- 
strator pendente lite. The pleaded disclosed that a 
minority or life interest might arise. The motion, to which the 
defendant consented, was supported by an affidavit of fitness. 
The question arose whether in view of the possible minority 
or life interest it was necessary to have two administrators, and 
reference was made to a statement to that effect in Tristram and 
Coote’s Probate Practice, 19th ed., at p. 436. It was submitted 
on behalf of the plaintiff that that statement was not supported 
by authority, and that the powers of the court under s. 163 of 
the Supreme Court of Judicature (Consolidation) Act, 1925, 
were not governed by s. 160 (1) of that Act. Reference was 
made to In ve Price, deceased (1931), 75 Sov. J. 295, and to the 
18th ed. of Tristram and Coote, at p. 369 (where a different 
view had been expressed). 

WALLINGTON, J., said that although there might be cases of 
applications under s. 163 (1) which might, in their circumstances, 
call for the appointment of a trust company or two administrators, 
there were no such circumstances in the present 
Section 163 (1) was not in his (his lordship’s) view controlled 
by s. 160 (1), and he would accordingly appoint the administrator 
named. Order accordingly. 

APPEARANCES: John Latey (Forsyte, Igerman & Phillips, for 
G. Rowberry, Cheltenham) ; P. I. Hollins (Kimbers, Williams and 
Co., for A. V. Gregory Phelps & Co., Cheltenham). 


(Reported by Joun B, Garpner, Esq., Barrister-at-Law 


issues 


case 


[3 W.L.R. 168 


“SHOP ” 


his contention, the difference between his actual and economic 
wage represented rent for the cottage. Byrne, J., heard the 
action, rejected the defendant’s contention, and made an 
order for possession. 

The defendant having thus, as it were, fallen at the first 
fence, one is left to speculate upon his probable showing over 
the rest of the course. Supposing—and it is quite a large 
supposition—that his moderation in the matter of wages 
did operate as a kind of rent in reverse, what then ? Would 
it not be consideration for a service occupancy ? Or, if not 
a service occupancy, then a service tenancy ? And if not a 
service tenancy, then a letting at less than two-thirds of the 
rateable value ? Taking one thing with another, it had all the 
makings of a steeplechase for Mr. Murray. 


FRIDAY, 5TH 
So far as I can judge from the brief report, the MacGregor v. 
Murray case, to which I referred yesterday, did not give rise 
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to any questions under the Rent Acts, because in the event 
the judge held that there was no tenancy. But it does serve 
as a useful pointer to a number of cases upon “ standard rent ”’ 
in which the question has been raised whether ancillary 
payments and services, etc., provided by the tenant can be 
treated as “‘ rent.” 

In Alliance Property Company v. Shaffer |1948} 2 K.B. 464 
a flat was let at £175 per annum on 3l1st May, 
1934, but by a second deed executed on the same day the 
tenant covenanted to pay an additional £100 per annum, as 
to £60 per annum in consideration of certain alterations and 
as to {40 per annum as a contribution to the cost of manage- 
ment of the building. In 1944 the plaintiffs relet the flat 
(this time to the defendant) at £300 per annum and they 
renewed this lease in 1947 at {325 per annum. The plaintiffs 
conceded that the rent above £275 was irrecoverable, but 
contended that the standard rent was £275, being the total 
of the annual payments reserved by the two 1934 deeds. The 
defendant contended that the standard rent was £175, being 
the rent reserved as such by the 1934 deed. Held, that the 
standard rent was £275 per annum. 

Again, in Insall v. Nottingham Corporation [1948] 2 All E.R. 
232, a Mrs. German, who was the owner of certain premises 
forming part of Newstead Abbey, sold them to the Nottingham 
Corporation, and it was part of the bargain that the 
Corporation should grant—and it did in fact grant—to 
Mr. and Mrs. German a tenancy at a “ preferential’ rent of 
£50 a year. “‘ Preferential’? was the adjective used by 
Tucker, L.J., and perhaps best describes the arrangement, 
for the rent was below the market figure but above two-thirds 
of the rateable value. It appears that a “ preterential ” rent 
was agreed upon because Mr. German had for many years 
interested himself in Newstead Abbey and had managed 
and supervised it and it was understood (though not 
contracted) between the parties that he would continue to 
do so. 

The Germans’ tenancy was still subsisting on Ist September, 
1939, but after its expiry, viz., on 4th September, 1946, the 
Corporation let the property afresh to the plaintiff at £120 a 
year. The county court judge held (mostly, it seems, on the 
supposed authority of Roberts v. Jones {1946} 2 All E.R. 678) 
that the standard rent was £120; but the Court of Appeal 
reversed this finding and held it to be £50, the level at which 
it had been “ pegged” by the Germans’ tenancy. 

In the course of his judgment, Somervell, L.J., permitted 
himself some general observations upon what, for want of a 
better term, might be called “ ancillary’ or “ rent-like ”’ 
considerations of the type that appears to have beguiled Mr. 
Murray :— 

“It seems to me that in a case like this where one starts 
with a lease, a document which purports to set out the 
consideration for the use and occupation of a house, one 
needs, at the least, unambiguous evidence if a court is to 
be entitled to hold that there was some other consideration. 

In my opinion there is no such unambiguous evidence 
here on which the learned judge could find both that there 
was a legal obligation to do this work ”’ (i.e., supervisory 
work at Newstead by Mr. German) “and that the under- 
taking of that legal obligation was consideration additional 
to the rent as set out for the use and occupation of the 
house. If... the court was confronted with a lease which, 
on the face of it, showed, in addition to the rent, some further 


SOLICITORS’ 


JOURNAL June 20, 1953 


consideration which could he evaluated in money, then a 
different question would be raised which can be dealt with 
when tt arises.” 

(Italics supplied.) 

Whether this final observation belongs to that class of 
obiter dicta that are more fruitful of litigation than helpful to 
litigants still remains to be seen, but in many cases I imagine 
that this process of “evaluation ’’ would present insuperable 
difficulties. It is, of course, true that furnished lettings 
(Signy v. Abbey National Building Society [1944] K.B. 449) 
and sham lettings (Conqueror Property Trust, Ltd. v. Barnes 
Corporation {1944} K.B. 96) and various other types of lettings 
do not establish a standard rent, but I am not aware of any 
such exemption for service tenancies. It may be, therefore, 
that the point will be disputed, and in due course decided, 
whether a landlord desiring to relet property, formerly subject 
to a service tenancy, can “evaluate”’ the services of the 
departed service tenant and add them to the monetary rent 
reserved by the lease in order to arrive at the standard rent 
for the purpose of a new letting. 


WEDNESDAY, 10TH 

Draftsmen who take liberties with chronology (cf. entries 
in this diary of 4th June and 11th November last) may be 
interested to compare Re Hensler (1881), 19 Ch. D. 612, with 
the recent decision of Upjohn, J.,in Re Basioli [1953] 2 W.L.R. 
251. Both decisions centre upon the fictional survivorship 
of a testator’s child under s. 33, Wills Act, 1837—a device to 
prevent lapse of the child’s share, which, as is well known, 
does not necessarily benefit the child and may result in 
double death duties. 

In Re Hensler a father devised his freehold house to his 
son and the son in turn devised all Ais real estate to his 
father; the son then died in his father’s lifetime leaving 
issue living at his father’s death. By the fiction of s. 33 of the 
Wills Act, the son survived the father, and upon that 
footing the court held that the son died intestate as to his 
real estate, which accordingly passed to his heir-at-law. 


In Re Basioli, the sequence of events was as follows :— 


(1) 1929 Death of testatrix’ daughter D. 
(2) 1939 Death of D’s husband H. 

(3) 1940 Death of testatrix T. 

(4) 1941 Death of D’s son S, an infant. 


D, of course, was presumed to have survived her mother 
by virtue of s. 33, and the case plainly presented a 
problem very similar to that decided in Re Hensler. If D had 
survived 7—at least fictionally—and T in turn had survived 
H, then does it not logically follow that D must have survived 
H? No doubt by any system approved by Euclid it does, 
but this solution did not commend itself to Upjohn, J. In 
the event, the learned judge held that the legacy derived 
from T should follow the same devolution as the rest of D’s 
estate, so that the husband’s estate would benefit. The 
decision incidentally appears to be quite consistent with 
Re Hurd [1941] Ch. 196. 

In so far as it is possible to extract any general principle 
from these decisions, I understand it to be that the fiction is 
carried no further than it needs to be carried in order to 
prevent a lapse or some renvot absurdity of the Re Hensler 


type. “ Escrow ” 





Miss MARGARET FENTON has been appointed assistant solicitor 
to Eastbourne Corporation. 


Alderman A. CLark, solicitor, of Reading, has been elected 
chairman of the Health Committee of the Reading Corporation. 


Alderman JOHN BARKER MAUDSLEY, solicitor, of Maidenhead, 
has been elected vice-chairman of the Maidenhead Division 
Executive of the Berkshire Education Committee. 


Mr. Davip Emrys MorGaAn, prosecuting solicitor of the 
Nottingham Town Clerk’s Department, has been appointed 


prosecuting solicitor to Essex County. He will take up his new 
appointment in August and will replace Mr. Arthur Morgan, 
whose new appointment was noted at p. 292, ante. 

The Lord Chancellor has appointed Mr. W. St. J. C. TAYLEUR 
to be an Assistant Judge-Advocate-General and Mr. I. D. TURNER 
to be a Deputy Judge-Advocate. 

It was announced by the Chancellor of the Exchequer in a 
Parliamentary written reply that Mr. CHARLES PERCIVAL LAw 
WHISHAW, solicitor, of London, E.C.2, has agreed to serve as a 
member of the Iron and Steel Holding and Realisation Agency. 
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SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read Second Time :— 
British Transport Commission Bill | H.C. | [9th June. 
Hospital of St. Mary Magdalen (Colchester) Charity Scheme 
Confirmation Bill [H.C. | (1ith June. 
Hospital of the Blessed Trinity (Guildford) Charity Scheme 
Confirmation Bill [H.C.} [11th June. 
Navy and Marines (Wills) Bill [H.C.] [11th June. 
West Bridgford Urban District Council Bill [| H.C. | 
(9th June. 
Read Third Time :— 
Berkshire County Council Bill [H.L. [10th June. 
London County Council (Money) Bill [H.C.| {llth June. 
Road Transport Lighting (Rear Lights) Bill [H.C.] 
[11th June. 
In Committee : 


Accommodation Agencies Bill [H.C.] 
Registration Service Bill [H.L.] 





[lith June. 
(9th June. 


B. DEBATES 


On the committee stage of the Accommodation Agencies Bill 
LorpD SILKIN moved to omit subs. (3) of cl. 1 which reads: 
“A person being a solicitor shall not be guilty of an offence 
under this section by reason of his demanding or accepting payment 
of any remuneration in respect of business done by him.’’ He took 
this to mean that a solicitor was to be exempt if he did any of the 
things forbidden by paras. (a), (b) and (c) of subs. (1). Why 
should solicitors be favoured with exemption from liability if 
they took money for supplying lists of addresses which were not 
genuine ? He believed the provision was due to representations 
by Scottish, not English, solicitors. 

VISCOUNT SIMON said the provision was inserted at the request 
of the Law Society of Scotland because they feared that other- 
wise the Bill might interfere with one of the legitimate activities 
of Scottish solicitors. Apparently they did act to secure tenancies 
of houses, whereas English solicitors did not. It might happen, 
however, if an English solicitor were acting for, say, executors 
who wished to find a tenant for a house. In fact, Scottish 
solicitors did not demand payment from people who came and 
asked for lists of houses. The subsection merely sought to quieten 
people’s anxieties. 

Lorp SILKIN said that as the Bill stood it looked as if no one 
might commit the specified offences except solicitors. ViscouNT 
SIMON said he would consider the matter again, but he thought 
the Scottish solicitors would still be anxious to have the clause 
in the Bill. 

(11th June. 


HOUSE OF COMMONS 
PROGRESS OF BILLS 
Read Second Time : 
Provisional Order 
[10th June. 
{9th June. 
Provisional Order 
[10th June. 


Bradford Corporation 
Bill (H.C. } 

Huddersfield Corporation Bill [H.L. 

Walsall Corporation (Trolley Vehicles) 
Bill [H.C. } 


(Trolley Vehicles) 


Read Third Time : 
Clyde Navigation Order Confirmation Bill [H.C.| [12th June. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Clyde Navigation. 
Dogs (Protection of Livestock) Bill [H.C.] {12th June. 
Local Government (Miscellaneous Provisions) Bill [H.C.] 
{12th June. 
London County Council (General Powers) Bill [H.C. 
[12th June. 
Road Transport Lighting (Amendment) Bill [H.C.] 
[12th June. 
Slaughter of Animals (Pigs) Bill [H.C.] [12th June. 


In Committee :-— 


Finance Bill [H.C.] 
Rhodesia and Nyasaland Federation Bill [H.C.] 


(11th June. 
[9th June. 
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THE WEEK 


STATUTORY INSTRUMENTS 
Draft Attendance Centre Rules, 1953. 


Bacon (Rationing) (Amendment No. 3) Order, 1953. (S.1. 1953 
No. 915.) 

Bexhill Water Order, 1953. (S.I. 1953 No. 910.) 5d. 

Bruray Pier Order, 1953. (S.I. 1953 No. 919 (S.78).) 6d. 

Companies (Unregistered Companies) Regulations, 1953. (S.1I. 


1953 No. 920.) 

Owing to a doubt whether the Companies (Unregistered 
Companies) Regulations, 1948, which were made under the 
Companies Act, 1947, expired on the coming into force of the 
Companies Act, 1948, the present regulations have accordingly 
been made. They re-enact the provisions of the 1948 Regulations 
and consolidate them with those of the Companies (Unregistered 
Companies) Regulations, 1949. The 1948 Regulations applied 
the prospectus and allotments, annual returns, and accounts and 
audit provisions of the Companies Act, 1948, to certain corporate 


bodies which were not registered under that Act. The 1949 
Regulations substituted “ principal office’’ for ‘‘ registered 
office’’ where that term appears in the above-mentioned 


provisions of the Act. 


Eggs (Amendment) Order, 1953. (S.1. 1953 No. 923.) 


Exchange Control (Authorised Dealers) (Amendment) (No. 2) 
Order, 1953. (S.1. 1953 No. 921.) 
Fats and Cheese (Rationing) (Amendment No. 2) Order, 1953. 


(S.I. 1953 No. 916.) 

Meat (Rationing) (Amendment No. 2) Order, 1953. (5.1. 
No. 914.) 

Draft Metropolitan Police Staffs Superannuation (War Service) 
Order, 1953. 5d. 

National Health Service (Designation of Teaching Hospitals 
The London Hospital and The Middlesex Hospital) Order, 1953. 
(S.I. 1953 No. 926.) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 23a) Confirmation Order, 1953. (S.1. 1953 No. 931 (S. 79).) 


1953 


Paper Bag Wages Council (Great Britain) Wages Regulation 
(Amendment) Order, 1953. (S.1. 1953 No. 925.) 5d. 


Britain) Wages Regulation 
sd. 


Paper Box Wages Council (Great 
Order, 1953. (S.I. 1953 No. 924.) 

Personal Injuries (Civilians) (Amendment) Scheme, 1953. 
1953 No. 894.) 


(ST. 


Principal Probate Registry (Non-Contentious Business) 
(Canterbury Sub-Registry) Order, 1953. (S.1. 1953 No. 927 
(L.8).) 

Under this order the District Probate Sub-Registry at 


Canterbury, which has been closed since 1940, will be re-opened 

on and after the 2nd July, 1953. 

Retention of Cable, Mains and Pipe under Highway (| orsct) 
(No. 1) Order, 1953. (S.I. 1953 No. 904). 
Retention of Cables and Pipes under and over Highways 
(Cambridgeshire) (No. 2) Order, 1953. (5.1. 1953 No. 903.) 
Safeguarding of Industries (List of Dutiable Goods) (Amendment 
No. 4) Order, 1953. (S.1. 1953 No. 8738.) 

Ships’ Stores (Charges) (Amendment No. 3) Order, 1953. 
1953 No. 918.) 

Stirling-Cupar-St. Andrews Trunk Road (Cunninghar and Other 
Diversions) Order, 1953. (S.1. 1953 No. 902.) 5d. 

Stopping up of Highways (Warwickshire) (No. 3) Order, 1953. 
(S.I1. 1953 No. 905.) 

Stopping up of Highways (Warwickshire) (No. 4) Order, 1953. 
(S.I. 1953 No. 906.) 

Teachers Superannuation (Welbeck College 
1953. (S.I. 1953 No. 928.) 

Draft Training of Teachers (Scotland) 
Regulations, 1953. 


(S.I. 


Army) Scheme, 


(Amendment No. 7) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4.. The price in each case, unless 
otherwise stated, is 4d., post free.] 
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NOTES AND NEWS 


Personal Notes 

Mr. Ronald ‘Tate, solicitor, of Leicester, was married on 
6th June to Dr. Mary Hickinbotham, also of Leicester. 

At the Winchester City Bench recently no less than thirteen 
solicitors from the confines of the city attended to pay tribute 
to the fourteenth member of their profession, Councillor Reginald 
James Dutton, appearing for the first time on the Bench as 
Mayor instead of in front of the table as an advocate. Although 
back in the early days of the century, and in Victorian times, 
the solicitors of Winchester almost ‘‘ farmed ’’ the Mayoralty 
between them, the occasion was quite a rare event for Winchester 
in these days, because the last member of the legal profession to 
be Mayor before Mr. Dutton was in office sixteen years ago and 
his predecessor twenty-one years before that. In addition to the 
six previous solicitor-Mayors mentioned in an address of welcome 
to the present Mayor, there were also two others. In fact, in the 
latter days of Victoria’s reign there were always four solicitors 
on the Winchester City Council—and often five. 


Miscellaneous 
The offices of the Transport Arbitration Tribunal are now at 
3 Dean’s Yard, Westminster, S.W.1. Telephone No. ABBey 6467, 


An exhibition under the title of ‘‘ Five Centuries of Maps and 
Map-Making ”’ was opened by Field-Marshal the Right Hon. 
Earl Alexander of Tunis, Minister of Defence, on Tuesday, 
9th June, at the Royal Institution of Chartered Surveyors, 
12 Great George Street, Westminster, S.W.1. The exhibition, 
which has been staged to mark the Coronation of Her Majesty 
the Queen, Patron of the Institution, is open to the public until 
4th July. 


GENERAL COUNCIL OF THE BAR: 
COUNCIL ELECTION RESULT 

The following candidates have been duly elected to fill the 
twenty-four vacancies upon the Council: Queen's Counsel 
Messrs. J. Neville Gray, N. RK. Fox-Andrews, C. Montgomery 
White, S. Pascoe Hayward, H. B. H. Hylton-Foster, M.P., 
B. J. M. Mackenna, George Pollock, R. J. A. Temple, D. J. Brabin. 
Outer Bav—Messrs. R. E. Seaton, M. L. Lyell, T. A. C. Burgess, 
L. F. Sturge, K. W. Mackinnon, James Stirling, R. O. Wilberforce, 
A. Sandford Wells, A. S. Orr, O.B.E., J. G. S. Hobson, O.B.E., 
T.D., R. R. Rawden-Smith, R. V. Cusack. Under Ten Years’ 
Standing at the Bar—Messrs. G. W. Richardson, James Telling, 
T. H. Williams. 

DEVELOPMENT PLANS 
BIRKENHEAD DEVELOPMENT PLAN 

The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Birkenhead. The plan, as approved, will be deposited in the 
council offices for inspection by the public. 

BootLeE DEVELOPMENT PLAN 

On 30th May, 1953, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Town Clerk’s Office, Town Hall, Bootle, 
and is open for inspection free of charge by all persons interested 
between the hours of 9 a.m. and 5 p.m. on Mondays to Fridays and 
between 9 a.m. and 12 noon on Saturdays. The plan became 
operative on 5th June, 1953, but if any person aggrieved by the 
plan desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made thereunder 
has not been complied with in relation to the approval of the plan, 
he may within six weeks from 5th June, 1953, make application 
to the High Court. 


MIDDLESBROUGH DEVELOPMENT PLAN 


On 29th May, 1953, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 


has been deposited at the offices of the Borough Engineer, 
Municipal Buildings, Middlesbrough, and is available for 
inspection free of charge by all persons interested at the place 
mentioned above, between the hours of 9 a.m. and 5 p.m. Mondays 
to Fridays inclusive, and 9 a.m. and 12 noon on Saturdays. The 
plan became operative as from 5th June, 1953, but if any person 
aggrieved by the plan desires to question the validity thereof or 
of any provision contained therein on the ground that it is not 
within the powers of the Town and Country Planning Act, 1947, 
or on the ground that any requirement of the Act or any regulation 
made thereunder has not been complied with in relation to the 
approval of the plan, he may within six weeks from 5th June, 
1953, make application to the High Court. 
WAKEFIELD DEVELOPMENT PLAN 

On 30th May, 1953, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Town Planning Office, Town Hall, 
Wakefield, and will be open for inspection free of charge by all 
persons interested between 9 a.m. and 5 p.m. Mondays to Fridays 
and 9 a.m. and 12 noon on Saturdays. The plan became operative 
as from 6th June, 1953, but if any person aggrieved by the plan 
desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made thereunder 
has not been complied with in relation to the approval of the plan, 
he may, within six weeks from 6th June, 1953, make application 
to the High Court. 


JUDGMENT SUMMONSES 
We are indebted to the Principal Clerk in Bankruptcy for 
calling our attention to two small points in connection with the 
third of the series of articles on “ Judgment Summonses ” which we 
recently published. The form of application for leave to issue a 
judgment summons in the High Court in a non-matrimonial 
matter should be lodged by the creditor with the clerk of the 
bankruptcy department attending on the judge, and not with 
the judge’s personal clerk, as our article, at p. 361, ante, may 
have conveyed. In practice the form may be left with the 
Principal Clerk in Bankruptcy at Room No. 38, Bankruptcy 
Buildings, Carey Street. Further, we are informed that judgment 

summonses are invariably heard in open court. 


OBITUARY 
Cot. Sik MONTAGUE BRADLEY 


Colonel Sir Montague Bradley, former Dover solicitor, died 
on 10th June, aged 88. He was elected to Dover Council in 1892, 
and was appointed colonel commanding the Cinque Ports Brigade, 
Royal Field Artillery, from 1902 to 1911. After retiring from 
practice as a solicitor he settled in South Africa. He was admitted 
in 1886 and was knighted in 1910. 

Mr. G. W. MOSELEY 

Mr. Gilbert Watson Moseley, retired solicitor, of Llandrindod 
Wells, clerk to Radnorshire County Council from 1931 to 1945, 
died on 10th June. He was appointed deputy clerk to the 
County Council and deputy Clerk of the Peace of Radnorshire in 
1903. He was admitted in 1902. 


Mr. H. D. THOMPSON 


Mr. Harry Davis Thompson, solicitor, of Whitby, died on 
3rd June, aged 77. He was local clerk to the Inland Revenue 
Commissioners and was admitted in 1898. 
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